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24:05:21 Comprehensive plans.

24:05:22 Child identification.

24:05:23 Requirements Tor child evaluators. Repealed.
24:05:24 Referral procedures.
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24:05:27 Individual educational program 1EP.
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24:05:30 Procedural safeguards.

24:05:31 Private school placement.
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24:05:33.01 Extraordinary costs.

24:05:34 Auxiliary placements and tuition services.
24:05:35 Program alternatives.

24:05:36 Coordinated early intervening services funded through State Aid for Special

Education.

24:05:13:01. Definitions. Terms defined in § 24:43:01:01 and in SDCL 13-37-1 have the

same meaning when used in this article. In addition, terms used in this article mean:
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(1) "Adult services," services pertaining to independent living, vocational development,
preemployment services, or employment services designed for persons 16 years of age or older;

(2) "Approved program,” a written description of a sechoel-district's LEA’s, state agency's,
special education school's, or community support provider's policies and procedures for
implementing its special education program that is found by the department to comply with this
article;

(3) "At no cost,” the provision of specially designed instruction without charge to the parent
except for incidental fees that are normally charged to students without disabilities or their parents
as a part of the regular education program;

(4) "Braillist," a person who produces materials in Braille by the use of a manual Braille
writer, slate and stylus, or computer;

(5) "Braille teacher,” an individual who assists classroom teachers in the instruction of
reading and writing through the use of Braille;

(6) "Business day,” Monday through Friday, except for federal and state holidays, unless
holidays are specifically included in the designation of business day;

(7) "Community support provider,” "CSP," a nonprofit facility as defined in SDCL 27B-1-
17(4);

(8) "Consent,":

(@) The parent has been fully informed of all information relevant to the activity for
which consent is sought, in the parent's native language, or other mode of communication;

(b) The parent understands and agrees in writing to the carrying out of the activity for
which the parent's consent is sought, and the consent describes that activity and lists the records, if

any, that will be released and to whom;
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(c) The parent understands that the granting of consent is voluntary on the part of the
parent and may be revoked at anytime;

(d) If a parent revokes consent, that revocation is not retroactive, it does not negate an
action that has occurred after the consent was given and before the consent was revoked; and

(e) If the parent revokes consent in writing for their child's receipt of special education
services after the child is initially provided special education and related services, the tecal
edueation-ageney LEA is not required to amend the child's education records to remove any
references to the child's receipt of special education and related services because of the revocation
of consent;

(9) "Core academic subjects," English, reading, language arts, mathematics, science, foreign
languages, civics and government, economics, arts, history, and geography;

(10) "Day," calendar day unless otherwise indicated as a business day or school day;

(11) "Day school program,” a specialized program provided in a facility, a scheel-district
LEA, or a cooperative center that a child attends during the day, returning home at night;

(12) "Department,” the Department of Education;

(13) "Early childhood special education program,™ a program specially designed to meet the
unique needs of children with disabilities, birth through five years of age, including center-based
instruction, home-based instruction, and instruction in hospitals and institutions;

(14) “Eligible student," a person through the age of 21 years who is a resident of the state of
South Dakota and who requires special education or special education and related services because
of the person's educational needs;

(15) “English Learner” as the term is defined in ESSA;

(16) “Elementary and Secondary Education Act”, "ESEA," the federal Elementary and
Secondary Education Act 1965, 20 U.S.C. 6301 et seq., as in effect on December 10, 2015;
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5) (17) “Every Student Succeeds Act,” "ESSA," the federal reauthorization of Elementary
and Secondary Education Act as codified at 20 U.S.C. § 6301 et seq., December 10, 2015, and 34
C.F.R. Part 200, published in the Federal Register on July 2, 2019;

(18) “Excess costs,” those costs that are in excess of the average annual per-student

expenditure in a LEA during the preceding school year for an elementary school or secondary

school student, as may be appropriate, and that must be computed after deducting -

(2) Amounts received -

(1) Under Part B of the Act;

(2) Under Part A of title | of the ESEA:; and

(3) Under Part A of title 111 of the ESEA and;

(b) Any State or local funds expended for programs that would qualify for assistance

under any of the parts described in subsection (a) of this term, but excluding any amounts

for capital outlay or debt service.

{46} (19) "Extraordinary cost funds," amounts set aside by the secretary pursuant to SDCL
13-37-40;
7 (20) "High cost program,” a program in which:

(a) Students have been identified as eligible for special education and related services;

(b) Each student in the program has an IEP;

(c) The cost of providing special education instruction and related services is more than
fifty thousand dollars in excess of the total revenues credited to the special education fund of the
schooldistrict LEA referenced in SDCL 13-37-8.10; and

(d) The distriet LEA incurs the costs referenced in subdivision (c) due to the intensity,

frequency, and diversity of the special education needs of one or more of the students in the program;
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{48} (21) "High cost student,” a student who meets the following criteria:

(@) The student has been identified as eligible for special education and related services;

(b) The student has an IEP;

(c) The cost of providing special education instruction and related services for the student
is at least twice the funding allocation for the student as defined in SDCL 13-37-35.1; and

(d) The distriet LEA incurs the costs referenced in subdivision (c) due to the intensity,
frequency, and diversity of the special education needs of the student;

19} (22) "Homeless children,"” the term, homeless children and youths, as defined in

section 725 (42 U.S.C. § 11434a) of the McKinney-Vento Homeless Assistance Act, 42 U.S.C.

§ 11431 et seq., as amended to January-1-2009 December 10, 2015;

£26) (23) "Individuals with Disabilities Education Act,” "IDEA," the federal Individuals with

Disabilities Education Act as codified at 20-U.S-C-85-1411 through-1420 20 U.S.C. § 1400 et seq.,

December 3, 2004, and 34 C.F.R. Part 300, published in the Federal Register on August 14, 2006,

December 1, 2008, and February 14, 2013 and as amended December 10, 2015;

219 (24) "ndividual-educationalpregram Individualized education program,™ "IEP," a written

statement for a specific child with a disability, in accordance with chapter 24:05:27, based on a full

and individual evaluation of the child and developed by an IEP team;
{22) (25) "Individualized education program team,” "IEP team," as-used-in-this-article,the

the group of individuals

described in § 24:05:27:01.01 that is responsible for developing, reviewing, o revising, and
implementing an IEP for a child with a disability;

(26) "Individualized family service plan," "IFSP," a written plan for providing early

intervention services to a child and to the child's family pursuant to chapter 24:14:13;
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{23) (27) "Least restrictive environment,” a learning environment for a child in need of
special education or special education and related services, including a child placed in a public or
private institution or another care facility, that includes to the maximum extent appropriate

children who are not in need of special education or special education and related services, as

determined through the child's individual-educational-program IEP;

{25} (28) "Local education agency,” “LEA,” a school district or other public authority under

supervision of the department established by state law for the purpose of providing free public
education on a regional basis which also provides special education and related services to children
with disabilities within the state of South Dakota;

{26} (29) "National Instructional Materials Access Center,” "NIMAC," the center established
pursuant to section 674(e) of the IDEA,

27 (30) "National Instructional Materials Accessibility Standard,” "NIMAS," as the term is
defined in section 674(e)(3)(B) of the IDEA;

(31) “Native lanqguage,” when used with respect to an individual who is limited English

proficient, means the following:

(a) The language normally used by that individual, or, in the case of a child, the lanquage

normally used by the parents of the child, except as provided in subsection (29)(b) of this

term.

(b) In all direct contact with a child (including evaluation of the child), the lanquage

normally used by the child in the home or learning environment.
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(1) For an individual with deafness or blindness, or for an individual with no written

language, the mode of communication is that normally used by the individual (such as sign

language, Braille, or oral communication).

{28} (32) "Policy," a rule, regulation, or standard enacted by a scheol-district LEA board;

29) (33) "Physical education,” the development of physical and motor fitness and
fundamental motor skills and patterns through individual and group games and sports, including
intramural and lifetime sports, special physical education, adapted physical education, movement
education, and motor development;

{36) (34) "Related services," services that support the provision of special education, including
transportation and those developmental, corrective, and other supportive services determined by an
IEP team to be required for an eligible child to benefit from special education;

£31) (35) "Residential school program," an approved specialized program provided in a facility
that a child attends 24 hours a day;

(36) “School day” calendar day when school is in session a full day or some portion

thereof;

32) (37) "Scientifically based research,” as the term is defined in ESSA;

{33) (38) "Secretary," the secretary of the Department of Education;

34) (39) “Self-contained program,” a specialized instructional environment for eligible
children in need of special education or special education and related services who require intensive
instructional procedures;

(40) “Services plan,” a written statement that describes the special education and related

services the LEA will provide to a parentally-placed child with a disability enrolled in a private
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school who has been designated to receive services, including the location of the services and any

transportation necessary

{35) (41) "Special education,” instruction specially designed to meet the unique needs of a
student with disabilities at no cost to parents or guardians, including classroom instruction,
instruction in physical education, home instruction, and instruction in hospitals, institutions, and
other settings;

£36) (42) "Specially designed instruction,” adapting, as appropriate to the needs of an eligible
student, the content, methodology, or delivery of instruction;

(a) To address the unique needs of the child that result from the child's disability; and

(b) To ensure access of the child to the general curriculum, so that the child can meet the

educational standards within the jurisdiction of the public agency that apply to all children.

{37 (43) "Standard deviation," a statistical measure of variation derived by squaring each
deviation in a set of scores, taking the average of these scores, and then taking the square root of
the results;

{38) (44) “Supplemental aid,” a program in which:
(@) Students have been identified as eligible for special education and related services;
(b) Each student in the program has an IEP; and
(c) The cost of providing special education instructions and related services is in excess
of the total revenues credited to the special education fund of the sehoel-district LEA referenced in
SDCL 13-37-8.10;

(45) “Supplementary aids and services,” aids, services, and other supports that are provided

in reqular education classes, other education-related settings, and in extracurricular and
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nonacademic settings, to enable children with disabilities to be educated with nondisabled children

to the maximum extent appropriate.

{39) (46) "Travel training,” instruction provided, as appropriate, to children with significant
cognitive disabilities, and any other children with disabilities who require this instruction to enable
them to develop an awareness of the environment in which they live and to learn the skills necessary
to move effectively and safely from place to place within that environment (e.g., in school, in the
home, at work, and in the community);

{40} (47) "Vocational education," organized educational programs which are directly related
to the preparation of individuals for paid or unpaid employment or for additional preparation for a
career requiring other than a baccalaureate or advance degree;

{41y (48) “Universal design,” as the term is defined in section 3 of the Assistive Technology
Act of 1998, 29 U.S.C. §8 3002, as amended to January 1, 2009; and

42y (49) "Ward of the state,” a child who, as determined by the state where the child resides,
is a foster child, a ward of the state, or in the custody of a public child welfare agency. Ward of the
state does not include a foster child who has a foster parent who meets the definition of a parent in
§ 24:05:13:04.

Source: 16 SDR 41, effective September 7, 1989; 18 SDR 158, effective March 31, 1992;

20 SDR 33, effective September 8, 1993; 23 SDR 31, effective September 8, 1996; 23 SDR 63,
effective November 4, 1996; 26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5,
2007; 36 SDR 96, effective December 8, 2009; 40 SDR 40, effective September 11, 2013; 40 SDR
102, effective December 4, 2013; 40 SDR 202, effective June 2, 2014; 46 SDR 149, effective July
6, 2020.

General Authority: SDCL 13-37-1.1.
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Law Implemented: SDCL 13-37-1.1, 13-37-1.2, 13-37-40, 13-37-41.

24:05:13:02. Free appropriate public education (FAPE) defined. Forpurpeses-ef-this
articlethe-term;free Free appropriate public education, or FAPE, includes special education and
related services which meet the following requirements:
(1) Are provided at public expense, under public supervision and direction, and without
charge;
(2) Meet the standards of the state-beard n-this-article Board of Education Standards and the

implementing regulations for Part B of the trdividuals-with-Disabiities-Education-Act-as-in-effect

and-December1,2008 IDEA;

(3) Include preschool, kindergarten, elementary school, and secondary school education in
South Dakota; and

(4) Are provided in conformity with an individual-educational-program IEP and this article.

FAPE shall be made available to any eligible individual child with a disability who needs
special education and related services even though the child has not failed or been retained in a
course or grade and is advancing from grade to grade. FAPE shall also be provided to eligible
children with disabilities who have been suspended or expelled frem-sehosl consistent with
chapters 24:05:26 and 24:05:26.01. The determination that a child is eligible under this article

must be made on an individual basis by an IEP team- following the appropriate procedures as set

out in this article.

Source: 16 SDR 41, effective September 7, 1989; 18 SDR 158, effective March 31, 1992;

20 SDR 33, effective September 8, 1993; transferred from subdivision 24:05:13:01(10), 23 SDR
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31, effective September 8, 1996; 26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July
5, 2007; 36 SDR 96, effective December 8, 20009.
General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:14:01. Interagency agreements. The department shall develop and implement
interagency agreements with the Departments of Social Services, Health, Human Services, and
Corrections for the purpose of describing the role that each of these agencies plays in providing or
paying for special education or related services for children with disabilities. These interagency
agreements shall define the financial responstbitity and other responsibilities of each agency for

providing children with disabilities with free-appropriatepubliceducation a FAPE, establish

procedures for resolving interagency disputes among agencies that are parties to the agreement,

and establish conditions, terms, and procedures under which lecal-educational-agenecies LEAS may
initiate proceedings in order to secure reimbursement from agencies that are parties to the
agreement or otherwise implement the provisions of the agreement.

The financial responsibility of each noneducational public agency described in this section,

including the state Medicaid agency and other public insurers of children with disabilities,

precedes the financial responsibility of lecal-educational-agencies LEAS or the state agency

responsible for developing the child's individualized-educationprogram 1EP.

This section does not allow an agency to reduce medical and other assistance available to

children with disabilities to receive services that are also part of a free-appropriatepublic-education

FAPE or to alter the requirements and eligibility of a child with disabilities under Title V, maternal
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and child health; Title X1X, Medicaid; or Title XXI of the Social Security Act; or under any other
public benefits or insurance program including those required by federal statute.

Source: 16 SDR 41, effective September 7, 1989; 23 SDR 31, effective September 8, 1996;
26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:14:01.02. Obligation of noneducational public agencies. If any public agency other
than an educational agency is otherwise obligated under federal or state law, or assigned
responsibility under state policy or pursuant to § 24:05:14:01, to provide or pay for any services
that are also considered special education or related services such as assistive technology devices
and services, related services described under § 24:05:27:16, supplementary aids and services, and
transition services described under § 24:05:27:13.02, that are necessary for providing a free
appropriatepublic-education FAPE to children with disabilities within the state, the public agency
shall fulfill that obligation or responsibility, either directly or through contract or other
arrangements pursuant to 8 24:05:14:01.

A noneducational public agency may not disqualify an eligible service for Medicaid
reimbursement because that service is provided in a school context.

If a public agency other than an educational agency fails to provide or pay for the special
education and related services described in this section, the scheel-district LEA or state agency
responsible for developing the student's IEP shall provide or pay for these services to the student in
a timely manner. The schoel-district LEA or state agency may then elaim seek reimbursement for

the services from the public agency that failed to provide or pay for these services and that agency
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shall reimburse the scheol-district LEA or state agency in accordance to the terms of the
interagency agreements described in § 24:05:14:01.
Source: 26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007.
General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:14:01.03. Children with disabilities covered by public benefits or insurance. A
public agency may use the Medicaid or other public benefits or insurance programs in which a
student participates to provide or pay for services required under this article as permitted under the
public benefits or insurance program, except as provided in this section. With regard to services
required to provide a FAPE to an eligible student under this article the public agency:

(1) May not require parents to sign up for or enroll in public benefits or insurance programs
in order for their student to receive a FAPE under Part B of the IDEA;

(2) May not require parents to incur an out-of-pocket expense such as the payment of a
deductible or co-pay amount incurred in filing a claim for services provided pursuant to this
article, but pursuant to 8 24:05:14:01.06, may pay the cost that the parent otherwise would be
required to pay;

(3) May not use a student's benefits under a public benefits or insurance program if that use
would:

(a) Decrease available lifetime coverage or any other insured benefit;
(b) Result in the family paying for services that would otherwise be covered by the
public benefits or insurance program and that are required for the student outside of the time the

student is in school;
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(c) Increase premiums or lead to the discontinuation of benefits or insurance; or
(d) Risk loss of eligibility for home and community-based waivers, based on aggregate
health-related expenditures;

(4) Must provide written notification to the student's parents pursuant to § 24:05:14:01.04;
and

(5) Must obtain written parental consent consistent with § 24:05:29:13 before accessing a
student's or parent's public benefits or insurance for the first time specifying:

(@) Personally identifiable information, as defined in § 24:05:29:02(12), that may be
disclosed (e.g., records or information about the services that may be provided to a particular
student);

(b) The purpose of the disclosure (e.g., billing for services under this article);

(c) That disclosure will be made to the state Medicaid agency; and

(d) That the parent understands and agrees that the public agency may access the parent's or
student's public benefits or insurance to pay for services under this article.

Source: 26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007; 40 SDR
40, effective September 11, 2013.

General Authority: SDCL 13-37-1.1.

24:05:14:01.04. Use of public benefits or insurance -- Annual notification. A public
agency, before accessing a student's or parent's public benefits or insurance for the first time, and
annually thereafter, must provide written notification consistent with § 24:05:30:06 to the student's
parents that includes a statement:

(1) Of the parental consent and no cost requirements in § 24:05:14:01.03;
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(2) That parents have the right under FERPA, as defined in § 24:05:29:02(1), and Part B of
the IDEA to withdraw their consent to disclosure of their student's personally identifiable
information to the state Medicaid agency at any time; and

(3) That the withdrawal of consent or refusal to provide consent under FERPA and Part B of
the IDEA to disclose personally identifiable information to the state Medicaid agency does not
relieve the sehoeldistrict LEA of its responsibility to ensure that all required services are provided
at no cost to the parents.

Source: 40 SDR 40, effective September 11, 2013.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:14:01.06. Use of partB Part B of the IDEA funds for insurance costs. If a public

agency is unable to obtain parental consent to use the parent's private insurance, or public benefits
or insurance if the parent would incur a cost for a specified service required under this article, to
ensure a FAPE, the public agency may use funds obtained through Part B of the IDEA to pay for the
service.

To avoid financial cost to parents who otherwise would consent to use private insurance, or
public benefits or insurance if the parent would incur a cost, the public agency may use funds
obtained through Part B of the IDEA to pay the cost the parents otherwise would have to pay to use
the parent’s benefits or insurance (e.g., the deductible or co-pay amounts).

Proceeds from public benefits or insurance or private insurance may not be treated as program

income for purposes of 34 C.F.R. § 80.25.
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If a public agency spends reimbursements from federal funds (e.g., Medicaid) for services
under this article, those funds are not considered "state or local” funds for purposes of the
maintenance of effort provisions in this article.

Source: 26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007; 40 SDR
40, effective September 11, 2013.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:14:13. Performance goals and indicators. The department shall have in effect established
goals for the performance of children with disabilities in the state that:

(1) Promote the purposes of Part B of the-tndividuals-with-Disabilities-Education-Act the
IDEA;

(2) Are the same as the state's objectives for progress by children in its definition of
adequate yearly progress, including the state's objectives for progress by children with disabilities,
under the ESEA ESSA,;

(3) Address graduation rates and dropout rates, as well as such other factors as the state may
determine; and

(4) Are consistent, to the extent appropriate, with any other goals and academic standards
for children established by the state.

The department shall have in effect established performance indicators that the state shall use
to assess progress toward achieving the above goals including measurable annual objectives for
progress by children with disabilities under the ESEA ESSA. Annually, the department shall report

to the U.S. Secretary of Education and the public on the progress of the state, and of children with
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disabilities in the state, toward the goals established under this section, which may include elements
of the reports required under the ESEA ESSA.

Source: 26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:14:14. Participation in assessments. All children with disabilities shall be included
in all general state and district-wide assessment programs, including assessments described in the
ESEA ESSA, with appropriate accommodations and alternate assessments if necessary and as

indicated in their respective IEPs. As appropriate, the department or lecal-educational-agencies

LEAs shall develop guidelines for the provision of appropriate accommodations.
The department's or local-educational-agencies LEAS’ guidelines for the provision of
appropriate accommodations shall:
(1) ldentify only those accommodations for each assessment that do not invalidate the score;
and
(2) Instruct IEP teams to select, for each assessment, only those accommodations that do not
invalidate the score.
Source: 26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007.
General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:14:14.01. Alternate assessments. As appropriate, the department or leeal

edueational-ageney LEA shall develop and implement alternate assessments and guidelines for the
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participation of children with disabilities in alternate assessments for those ehHédren who cannot
participate in regular assessments even with accommodations as indicated in their respective
individualized-education-programs |EPs. The alternate assessments and guidelines shall provide for
alternate assessments that:

(1) Are aligned with the state's challenging academic content standards and challenging

student academic achievement standards;

3} (2) If the state has adopted alternate academic achievement standards permitted under

the regulations promulgated to carry out the ESEA ESSA, measure the achievement of children with
the most significant cognitive disabilities against those standards.

As appropriate, the department or lecal-educational-ageney LEA shall provide IEP teams
with a clear explanation of the differences between assessments based on grade-level academic
achievement standards and those based on medified-er alternate academic achievement standards,

including any the possible effects of federal, state or leeal LEA policies on the student's education

resulting from taking an alternate assessment based on alternate er-medified academic achievement

standards, such as whether enly-satisfactory-performance-on-aregularassessment the student would
guatfy a-student meet the requirements for a regular high school diploma.

As appropriate, the department or lecal-educational-ageney LEA shall ensure that parents of

students selected to be assessed based on alternate ermeodified academic achievement standards are

informed that their child's achievement will be measured based on alternate ermedified academic
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achievement standards and may impact their ability to meet the requirements for a reqular high

school diploma.

Source: 33 SDR 236, effective July 5, 2007.
General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:14:16. Suspension and expulsion rates. The department shall examine data,

including data disaggregated by race and ethnicity, from lecal-education-ageneies LEAS and other
state agencies, as appropriate, to determine whether significant discrepancies are occurring in the
rate of long-term suspensions and expulsions of children with disabilities among lecal-educational
agenetes LEAS in the state or compared to the rates for nondisabled children within the agencies. If
discrepancies are occurring, the department shall review and, if appropriate, revise or require the
affected LEA or state agency to revise its policies, procedures, and practices relating to:

(1) The development and implementation of individualized-educationprograms 1EPS;

(2) The use of positive behavioral interventions and supports; and

(3) Procedural safeguards to ensure that these policies, procedures, and practices comply

with the-ndividuals-with-Disabilities-Education-Act-Part-B- Part B of the IDEA.

Source: 26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007.
General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:14:19. State advisory panel -- Membership. The advisory panel must consist of

members appointed by the Governor, or any other official authorized under state law to make such
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appointments, be representative of the state population, and be composed of individuals involved in,
or concerned with, the education of children with disabilities, including:

(1) Parents of children with disabilities, ages birth through 26;

(2) Individuals with disabilities;

(3) Teachers;

(4) Representatives of institutions of higher education that prepare special education and
related services personnel;

(5) State and loecal-education LEA officials, including officials who carry out activities under
subtitle B of title VII of the McKinney-Vento Homeless Assistance Act, as amended to January-1;

2009 December 10, 2015;

(6) Administrators of programs for children with disabilities;

(7) Representatives of other state agencies involved in the financing or delivery of related
services to children with disabilities;

(8) Representatives of private schools;

(9) Not less than one representative of a vocational, community, or business organization
concerned with the provision of transition services to children with disabilities;

(10) A representative from the state child welfare agency responsible for foster care; and

(11) Representatives from the state juvenile and adult corrections agencies.

A majority of the members of the panel must be individuals with disabilities or parents of
children with disabilities, ages birth through 26.
Source: 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.
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Law Implemented: SDCL 13-37-1.1.

24:05:14:21. Prohibition on mandatory medication. State and sehoel-district LEA
personnel may not require parents to obtain a prescription for substances identified under
schedules I, 11, 111, 1V, or V in section 202(c) of the Controlled Substances Act, as amended to
January 1, 2007, for a child as a condition of attending school, receiving an evaluation under
chapter 24:05:25, or receiving services under this article.

Nothing in this section may be construed to create a federal prohibition against teachers and
other school personnel consulting or sharing classroom-based observations with parents or
guardians related to a student's academic and functional performance, or behavior in the classroom
or school, or related to the need for evaluation for special education or related services under
chapter 24:05:22 related to child find.

Source: 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

CHAPTER 24:05:15
STATE COMPLAINTS
Section
24:05:15:01  Repealed.
24:05:15:02  Complaint.
24:05:15:02.01 Remedies.

24:05:15:03  Complaint procedure.

ARSD 24:05 (SpEd) Public Hearing DRAFT 04/07/2022 22



24:05:15:04  Repealed.

24:05:15:05  Complaint against a scheol-district LEA.
24:05:15:06  Time limits.

24:05:15:07 Information about complaint procedures.

24:05:15:08  Complaints and due process hearings.

24:05:15:02. Complaint. A complaint is a written signed statement by an individual or
organization, including an individual or organization from another state, containing a statement
that the department of education or a scheeldistrict LEA has violated a requirement of federal Part
B of the IDEA or state statutes, rules, or regulations that apply to a an educational program and a
statement of the facts on which the complaint is based. The complaint must allege a violation that
occurred not more than one year before the date the complaint is received by the department. The
written signed statement shall also include:
(1) The signature and contact information for the complainant; and
(2) If alleging violations with respect to a specific child:
(@) The name and address of the residence of the child,;
(b) The name of the school the child is attending;
(c) Inthe case of a homeless child or youth, available contact information for the child
and the name of the school the child is attending;
(d) A description of the nature of the problem of the child, including facts related to the
problem; and
(e) A proposed resolution of the problem to the extent known and available to the party at

the time the complaint is filed.
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Source: 16 SDR 41, effective September 7, 1989; 23 SDR 31, effective September 8, 1996;
26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007.
General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:15:03. Complaint procedure. An organization or individual may file a written,
signed complaint with the state-director-ef-special-education-department. The party filing the
complaint shall forward a copy of the complaint to the scheel-district LEA serving the child at the
same time the party files the complaint with the department.

Source: 16 SDR 41, effective September 7, 1989; 23 SDR 31, effective September 8, 1996;
26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:15:05. Complaint against a scheel-district LEA. If the complaint is against a scheel
district LEA, the following steps shall be taken:

(1) The state director of special education shall appoint a complaint investigation
coordinator from the department's special education programs. The coordinator and any
consultants may conduct an independent en-site investigation if it determines that one is necessary;

(2) The complainant may submit additional information, either orally or in writing, about
the allegations in the complaint;

(3) The scheeldistrict LEA may respond to the complaint, including, at a minimum:

(a) At the discretion of the scheol-district LEA, a proposal to resolve the complaint; and
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(b) An opportunity for a parent who has filed a complaint and the scheel-district LEA to
voluntarily engage in mediation consistent with this article;

(4) The complaint coordinator and any consultants shall make a recommendation to the state
director of special education;

(5) After reviewing all relevant information, the state director of special education shall
make an independent determination as to whether the complaint is valid, what corrective action is
necessary to resolve the complaint, and the time limit during which corrective action is to be
completed. The state director of special education shall submit a written report of the final decision
to all parties involved,

(6) The written report shall address each allegation in the complaint, contain findings of fact
and conclusions, and include reasons for the final decision;

(7) 1If the complaint is vahid substantiated, the state director of special education shall find
the sehoel-district LEA out of compliance with federal and state statutes and rules;

(8) If corrective action is not completed within the time limit set, including technical
assistance and negotiations, the department shall withhold all federal funds applicable to the
program until compliance with applicable federal and state statutes and rules is demonstrated by
the school-district LEA;

(9) When the scheol-district LEA demonstrates completion of required correction action, the
department's Office Division of Finance and Management shall be notified by the state director of
special education, and all moneys withheld shall be paid to the scheel-district LEA; and

(10) Documentation supporting the corrective actions taken by a sehoel-district LEA shall

be maintained by the department's special-education-programs Office of Special Education and

incorporated into the state's monitoring process.
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Source: 16 SDR 41, effective September 7, 1989; 20 SDR 33, effective September 8, 1993;
23 SDR 31, effective September 8, 1996; 26 SDR 150, effective May 22, 2000; 33 SDR 236,
effective July 5, 2007; 35 SDR 165, effective December 23, 2008; 36 SDR 96, effective December
8, 2009.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

Cross-Reference: Department of Education Rules 34 C.F.R. 88 300.151-153.

24:05:15:06. Time limits. All complaints must be resolved within 60 days after receipt of
the complaint by the state director of special education except as stated in this section. The time
limit of 60 days may be extended only under exceptional circumstances as determined by the state
director of special education, such as the need for additional time to provide necessary
information. Under these circumstances, an extension of time may not exceed 30 days in any one
instance.

In addition, the 60-day time limit may be extended, if the parent-individual; o

party that filed the complaint and the scheeldistrict LEA involved in the complaint agree to

engage in mediation or other alternative resolution methods in order to attempt to resolve the

issues specified in the complaint.

Source: 16 SDR 41, effective September 7, 1989; 20 SDR 33, effective September 8, 1993;
23 SDR 31, effective September 8, 1996; 26 SDR 150, effective May 22, 2000; 33 SDR 236,
effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.
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24:05:15:07. Information about complaint procedures. The department's special
education programs shall inform parents and other interested individuals, including parent training
centers, protection and advocacy agencies, independent living centers, and other appropriate
entities about the state's complaint procedures by taking the following actions:

(1) Conducting parent surveys through the state's monitoring process;

(2) Providing copies of the state's procedures to parent and advocacy groups across the state;

(3) Notifying lecal-scheel-districts LEAS through statewide memoranda;

(4) Presenting state procedures at statewide conferences; and

(5) Disseminating copies to parent training and information centers, independent living
centers, protection and advocacy agencies, and other appropriate entities.

Source: 20 SDR 33, effective September 8, 1993; 23 SDR 31, effective September 8, 1996;
26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:15:08. Complaints and due process hearings. If a written complaint is received that
is also the subject of a due process hearing under this article or contains multiple issues, of which
one or more are part of that hearing, the department shall set aside any part of the complaint that is
being addressed in the due process hearing until the conclusion of the hearing. However, any issue
in the complaint that is not a part of the due process action must be resolved using the time limit

and procedures described in this chapter.
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If an issue is raised in a complaint filed under this section that has previously been decided

in a due process hearing involving the same parties the hearing decision is binding on that issue

and the department shall inform the complainant to that effect. A complaint alleging a scheo!

distriet’s LEA’s failure to implement a due process decision must be resolved by the department.

Source: 26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.

Law Implemented: SDCL 13-37-1.

Section

24:05:16:01

24:05:16:02

24:05:16:03

24:05:16:04

24:05:16:05

24:05:16:06

24:05:16:07

24:05:16:08

24:05:16:08.01

24:05:16:08.02

24:05:16:08.03

24:05:16:09

CHAPTER 24:05:16

PERSONNEL DEVELOPMENT AND STANDARDS

Repealed.
Repealed.
Repealed.
Repealed.
Staff development component in sehoeldistriet’s LEA’s comprehensive plan.
Repealed.
Repealed.
Repealed.
Repealed.
Repealed.
Repealed.

Repealed.
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24:05:16:10

24:05:16:11

24:05:16:12

24:05:16:13

24:05:16:14

24:05:16:15

24:05:16:16

24:05:16:16.01

24:05:16:16.02

24:05:16:16.03

24:05:16:16.04

24:05:16:16.05

24:05:16:16.06

24:05:16:16.07

24:05:16:17

24:05:16:18

24:05:16:19

24:05:16:20

Repealed.
Repealed.
Repealed.
Repealed.
Repealed.
Repealed.
Personnel qualifications.
Paraprofessionals and assistants.
Repealed.
Requirements for qualified special education teachers -- Teaching core academic
subjects.
Requirements for qualified special education teachers -- General.
Requirements for qualified special education teachers -- Teaching to alternate
achievement standards.
Requirements for qualified special education teachers -- Teaching multiple
subjects.
Right of action.
Repealed.
Repealed.
Early childhood special education teacher.

Employment and advancement of qualified individuals with disabilities
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24:05:16:05. Staff development component in seheokdistrict’s LEA's comprehensive
plan. The staff development section of each seheoldistriet’s LEA's comprehensive plan shall
include information to demonstrate that:
(1) All personnel necessary to carry out Part B of the-tndividuals-with-Disabilities-Education
Aet the IDEA within the jurisdiction of the district LEA are appropriately and adequately
prepared; and
(2) Bistrict LEA policies and procedures are consistent with the requirements of this chapter

and the-federa

Each schoel-district LEA shall take measurable steps to recruit, hire, train, and retain
qualified personnel to provide special education and related services under this article chapter to
children with disabilities.

Source: 16 SDR 41, effective September 7, 1989; 19 SDR 29, effective August 30, 1992; 23
SDR 31, effective September 8, 1996; 26 SDR 150, effective May 22, 2000; 33 SDR 236, effective
July 5, 2007; 46 SDR 149, effective July 6, 2020.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:16:16. Personnel qualifications. To ensure that all personnel necessary to carry out
the purposes of Part B and Part C of the-thdividuals-with-DisabiitiesEducation-Act the IDEA are
appropriately and adequately prepared and trained, including ensuring that those personnel have
the content knowledge and skills to serve children with disabilities, the department shall determine
that all personnel providing special education or related services, including related services,

paraprofessionals and assistants, early intervention, and early childhood personnel, perform these
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functions under state-approved or state-recognized certification or licensure or other comparable
requirements that apply to the area in which the person is providing special education or related
services.

The department shall ensure that related services personnel who deliver services in their

discipline or profession meet the requirements of this section. and-have-not-had-certification-or

All personnel necessary to carry out the purposes of this section shall not have had

certification or licensure requirements waived, suspended, or revoked on an emergency,

temporary, or provisional basis.

Source: 16 SDR 41, effective September 7, 1989; 19 SDR 29, effective August 30, 1992; 23
SDR 31, effective September 8, 1996; 26 SDR 150, effective May 22, 2000; 33 SDR 236, effective
July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:16:16.01. Paraprofessionals and assistants. Paraprofessionals and assistants who
are appropriately trained and supervised in accordance with this section may be used to assist in
the provision of special education and related services to children with disabilities under Part B of
the-lndividuals-with-DisabHities-Education-Act the IDEA. At a minimum, the following standards
must be met:
(1) Paraprofessionals must have a high school diploma or GED;
(2) Paraprofessionals must work within defined roles and responsibilities as identified by

the schooldistrict LEA;

ARSD 24:05 (SpEd) Public Hearing DRAFT 04/07/2022 31



(3) Paraprofessionals must work under the supervision of, and be evaluated by, certified
staff; and

(4) Each schoeldistrict LEA must describe the training to be provided paraprofessionals in
the staff development component of the-district’s their comprehensive plan under 8 24:05:16:05.

Source: 26 SDR 150, effective May 22, 2000; 40 SDR 40, effective September 11, 2013.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:16:16.03. Requirements for qualified special education teachers -- Teaching
core academic subjects. For any public LEA elementary school or secondary school special
education teacher teaching core academic subjects, the term, qualified, has the meaning given the
term in ESSA, except that the requirements for qualified also include:

(1) The requirements described in § 24:05:16:16.04; and

(2) The option for teachers to meet the requirements of ESSA by meeting the requirements
of 8§ 24:05:16:16.05 and 24:05:16:16.06.

The requirements in this section do not apply to teachers hired by private elementary schools
or secondary schools, including private school teachers hired or contracted by schoel-districts
LEAs to provide equitable services to parentally-placed private school children with disabilities
under chapter 24:05:32.

Source: 33 SDR 236, effective July 5, 2007; 46 SDR 149, effective July 6, 2020.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.
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24:05:16:16.04. Requirements for qualified special education teachers -- General. For
any pubhic LEA elementary school or secondary school special education teacher teaching in this
state, being qualified requires that:

(1) The teacher has obtained full state certification as a special education teacher, or passed
the state special education teacher licensing examination, and holds a license to teach in the state
as a special education teacher;

(2) The teacher has not had special education certification or licensure requirements waived,

suspended, or revoked on an emergency, temporary, or provisional basis; and

(3) The teacher holds at least a bachelor's degree.

Any public elementary school or secondary school special education teacher teaching in this
state who is not teaching a core academic subject is qualified if the teacher meets the requirements
in this section.

Source: 33 SDR 236, effective July 5, 2007; 46 SDR 149, effective July 6, 2020.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:16:16.06. Requirements for qualified special education teachers -- Teaching
multiple subjects. For any special education teacher, who teaches two or more core academic
subjects exclusively to children with disabilities, being qualified means that the teacher may either:
(1) Meet the applicable requirements of the ESSA; or
(2) Meet the applicable certification requirements of ARSB-Chapter chapter 24:28.
Source: 33 SDR 236, effective July 5, 2007; 46 SDR 149, effective July 6, 2020.

General Authority: SDCL 13-37-1.1.
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Law Implemented: SDCL 13-37-1.1.

24:05:16:16.07. Right of action. Notwithstanding any other individual right of action that
a parent or student may maintain under this article, nothing in this article creates a right of action
on behalf of any individual student or class of students for the failure of a particular state or schosl
district LEA employee to be qualified, or to prevent a parent from filing a complaint under chapter
24:05:15 about staff qualifications with the department as provided under this article.
Source: 33 SDR 236, effective July 5, 2007; 46 SDR 149, effective July 6, 2020.
General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:16:19. Early childhood special education teacher. A schoel-district LEA that is

operating an early childhood special education program must employ a teacher who meets at-the

or24-28-25:03 the applicable certification requirements of ARSD 24:28.

Source: 18 SDR 158, effective March 31, 1992; 23 SDR 31, effective September 8, 1996;
33 SDR 236, effective July 5, 2007; 36 SDR 96, effective December 8, 2009; 43 SDR 175,
effective July 3, 2017.

General Authority: SDCL 13-1-12.1.

Law Implemented: SDCL 13-37-1.1.

CHAPTER 24:05:17

CHILD COUNT
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Section

24:05:17:01  State-wide coordination of child find and data collection activities.

24:05:17:02  Federal child count procedures under Part B of the lndividuals—with-Bisabilities
Education Act IDEA.

24:05:17:03  Annual report of children served.

24:05:17:04  Reporting of multiple disabilities.

24:05:17:05  Children included in report.

24:05:17:06  Repealed.

24:05:17:07  Repealed.

24:05:17:08  Written notice provided by Office-of-Bata-Celection the department.

24:05:17:09 Return of information.

24:05:17:10  Overidentification and disproportionality.

24:05:17:01. State-wide coordination of child find and data collection activities. The
Office-of Educational-Services-and-Supports department-through-its-special-education-programs; is
the state agency responsible for coordinating the planning and implementation of state-wide child
find and data collection activities. Child identification procedures are a required component in
each scheeldistrict LEA's comprehensive plan for special education. The district LEA shall
provide information in the form required by the office's-special-educationpregrams department.

This process combined with the state's federal child count procedures serve as the basis for
developing the child identification system for the-tndividuals-with-Disabilities-Education-Act,Part

B Part B of the IDEA. These procedures are extended to agencies other than seheol-districts LEAS

through the use of interagency agreements.
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Source: 16 SDR 41, effective September 7, 1989; 23 SDR 31, effective September 8, 1996;
26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007.
General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:17:02. Federal child count procedures under Part B of the trdividuals-with

Disabilities Education Act IDEA. The Office of Educational Services and Supports department,
through-its-special-educationpregrams; shall do the following:

(1) Direct localeducational-agencies LEAS and other educational institutions to count the
number of children with disabilities receiving special education and related services at the time
specified by the U.S. secretary of education on forms provided;

(2) Obtain certification from each agency and institution that an unduplicated and accurate
count has been made;

(3) Aggregate the data from the count obtained from each agency and institution and prepare
the reports required under chapter 24:05:17; and

(4) Ensure that documentation is maintained which enables the state and the U. S. secretary
of education to audit the accuracy of the count.

The data required by the U.S. secretary of education shall be publicly reported by the
department in a manner that does not result in disclosure of personally identifiable child data.

Source: 16 SDR 41, effective September 7, 1989; 23 SDR 31, effective September 8, 1996;
33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.
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24:05:17:05. Children included in report. The department may include children with
disabilities in its report who are enrolled in a school or program which is operated or supported by a
public agency and which either provides them with both special education and related services or
provides them only with special education, if a related service is not required, that meet state
standards.

In the case of children with disabilities enrolled by their parents in private schools, the public
ageney LEA provides them with special education or related services, or both, consistent with
chapter 24:05:32 that meet state standards.

Source: 16 SDR 41, effective September 7, 1989; 23 SDR 31, effective September 8, 1996;
26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:17:08. Written notice provided by Office-of Data-CoHection the department. The

Office-of Data-Collection department shall provide all lecal-education-agencies LEAS with written
notice of the procedures to be followed in counting the number of eligible children receiving
special education and related services under the-trdividuals-with-Disabitities Education-ActPart B

Part B of the IDEA.

At a minimum, this notice shall include the federal definitions of children with disabilities

under the-tndhvidualswith-DisabHities- Education-Act-PartB- Part B of the IDEA and the criteria

for counting children with disabilities as set out in chapter 24:05:17.
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Source: 16 SDR 41, effective September 7, 1989; 23 SDR 31, effective September 8, 1996;
26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007; 40 SDR 40, effective
September 11, 2013.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

Cross-Reference: 34 C.F.R. 88 300.8 and 300.645, August 14, 2006.

24:05:17:09. Return of information. Lecal—education—agencies LEAs shall return
information on counting eligible children to the Office-of Bata-CoHection department. Each loeal

schoel LEA superintendent shall certify in writing that the information provided is an accurate and
unduplicated count of children with disabilities receiving special education or special education and
related services on December 1 of each school year. If December 1 falls on Saturday or Sunday, the
count shall be taken on the first working day following the weekend.

Source: 16 SDR 41, effective September 7, 1989; 23 SDR 31, effective September 8, 1996;
26 SDR 150, effective May 22, 2000.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:17:10. Overidentification and disproportionality. The department shall provide for
the collection and examination of data to determine whether any inappropriate overidentification
or significant disproportionality based on race and ethnicity is occurring in the state and in districts

LEA’s of the state with respect to:
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(1) The identification of children as children with disabilities, including the identification of
children as children with disabilities in accordance with a particular impairment described in
chapter 24:05:24.01;

(2) The placement in particular educational settings of these children; and
(3) The incidence, duration, and type of disciplinary actions, including suspensions and
expulsions.

In the case of a determination of inappropriate overidentification or significant
disproportionality with respect to the identification of children as children with disabilities, or the
placement in particular settings of these children, the department shall provide for the review of and,
if appropriate, revision of the policies, procedures, and practices used in the identification or
placement to ensure compliance with the requirements of Part B of the tndividuals-with-Disabiities
Edueation-Act IDEA; require any district LEA identified under this section to reserve the maximum
amount of funds allowable to provide comprehensive coordinated early intervening services to serve
children in the distriet LEA, particularly, but not exclusively, children in those groups that were
significantly overidentified under this section; and require the district LEA to publicly report on the
revision of policies, practices, and procedures described under this section

Source: 26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

CHAPTER 24:05:19

ALLOCATION AND USE OF FUNDS
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Section

24:05:19:01

24:05:19:01.01

24:05:19:02

24:05:19:03

24:05:19:04

24:05:19:05

24:05:19:05.01

24:05:19:05.02

24:05:19:05.03

24:05:19:05.04

24:05:19:05.05

24:05:19:05.06

24:05:19:05.07

24:05:19:05.08

24:05:19:05.09

24:05:19:05.10

24:05:19:05.11

24:05:19:06

24:05:19:07

24:05:19:08

24:05:19:08.01

24:05:19:08.02

Loealeducation-ageney LEA entitlements.

Base payment adjustments.

Reallocation of lecal-education-ageney LEA funds.
EXxcess cost.

Nonsupplanting.

Proscribed use of funds.

Exception to maintenance of effort.

Repealed.

Permissive use of funds.

Repealed.

Adjustment to local fiscal efforts in certain fiscal years.
Early intervening services -- General.

Early intervening services -- Activities.

Early intervening services -- Reporting.
Schoolwide programs -- General.

Schoolwide programs -- Funding.

Schoolwide programs -- Meeting other Part B of the IDEA requirements.

Repealed.

Repealed.

Valid obligations enforceable.
Prohibition against commingling.

State-level nonsupplanting.
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24:05:19:08.03 Maintenance of state financial support.

24:05:19:09  Funds for state administration.

24:05:19:10  Allowable costs.

24:05:19:11  Use of state agency allocations -- Other state-level activities.
24:05:19:12  Repealed.

24:05:19:13  Repealed.

24:05:19:01. LEA entitlements. From the total amount of funds received by the state
education agency under the-lndividuals-with-Disabilities-Education-Act-Part B; Part B of the
IDEA for any fiscal year, the department shall distribute any funds not reserved under
88 24:05:19:09, 24:05:19:10, and 24:05:19:11 to lecal-education-agenetes LEAS that have
established their eligibility under this article for use in accordance with Part B of the IDEA.
Beginning with funds that became available on July 1, 2009, the department shall distribute funds
to eligible local-education-agencies LEAS, even if the LEA is not serving any children with
disabilities. The department shall distribute these federal funds to local-education-ageneies LEAS
according to the following criteria:

(1) leealeducation-agencies LEAS shall receive 75 percent of the amount they would have
received under section 611 of IDEA for fiscal year 1999, as that section was then in effect;

(2) Eighty-five percent of remaining funds shall be allocated to tecal-education-ageneies

LEAs based on the relative numbers of children enrolled in public and private elementary schools

and secondary schools within each lecal-education-ageney's LEA’s jurisdiction; and
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(3) Fifteen percent of remaining funds shall be allocated to local-education-agencies LEAS
based on their relative numbers of children living in poverty, as determined by the state education
agency.

Source: 16 SDR 41, effective September 7, 1989; 23 SDR 31, effective September 8, 1996;
26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007; 36 SDR 96, effective
December 8, 2009.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:19:01.01. Base payment adjustments. For any fiscal year after 1999, the base
payment described in subdivision 24:05:19:01(1) shall be adjusted under the following
circumstances:

(1) If a new local-education—ageney LEA is created, the department shall divide the base
allocation determined under this section for the lecal-education-agencies LEAS that would have been
responsible for serving children with disabilities now being served by the new lecal-education

ageney LEA, among the new local-educationageney LEA and affected local-educational-agencies

LEAs based on the relative numbers of children with disabilities ages 3 through 21;

(2) If one or more local-educational-agencies LEAS are combined into a single new loeal
edueation—ageney LEA, the department shall combine the base allocations of the merged loeal
edueational-agencies LEAS; and

(3) If, for two or more lecal—educational—agenecies LEAS, geographic boundaries or

administrative responsibility for providing services to children with disabilities ages 3 through 21

change, the base allocations of affected lecal-educational-agencies LEAs shall be redistributed
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among affected local-educational-agenecies LEAS based on the relative numbers of children with
disabilities ages 3 through 21.

If a localeducationageney LEA received a base payment of zero in its first year of operation,
the department shall adjust the base payment for the first fiscal year after the first annual child count
in which the lecal-education-ageney LEA reports that it is serving any children with disabilities. The
department shall divide the base allocation determined under 8 24:05:19:01 for the lecal-educational
agenetes LEASs that would have been responsible for serving children with disabilities now being
served by the lecal-educationageney LEA, among the local-educationageney LEA and affected
local-education-ageneies LEAsS based on the relative numbers of children with disabilities ages 3
through 21, or ages 6 through 21 currently provided special education by each of the loecal-education
agenetes LEAS. This requirement takes effect with funds that became available on and after July 1,
2009.

Source: 33 SDR 236, effective July 5, 2007; 36 SDR 96, effective December 8, 2009.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:19:02. Reallocation of lecal-education-ageney LEA funds. If the department
determines that a lecal-education-agency LEA is adequately providing a free-apprepriatepublic
edueation FAPE to all certified children with disabilities residing within the legal boundaries of the
district LEA with state and local funds, the department may reallocate a portion or all of a istriet’s

LEA’s ndividuals-with-Disabitities-Education-Act—PartB Part B of the IDEA funds that are not

needed by that distriet LEA to provide a FAPE to other distriets LEAS in the state which are not
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adequately providing special education and related services to all its resident certified children
with disabilities.

After the department distributes funds to an eligible lecal-education-agency LEA that is not
serving any children with disabilities, the department shall determine, within a reasonable period
of time before the end of the carryover period for the use of federal Part B of the IDEA funds,
whether the lecal-education-ageney LEA has obligated the funds. The department may reallocate
any of those funds not obligated by the local-education-ageney LEA to other local-education
agenetes LEAS in the state that are not adequately providing special education and related services
to all children with disabilities residing in the areas served by those other local-education-ageneies
LEAs.

Source: 16 SDR 41, effective September 7, 1989; 23 SDR 31, effective September 8, 1996;
33 SDR 236, effective July 5, 2007; 36 SDR 96, effective December 8, 2009.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:19:03. Excess cost. A local-educationageney LEA may only use funds under the

Individualswith-Disabilities-Education-ActPart B, Part B of the IDEA for excess costs of

providing special education and related services to certified children with disabilities.
Source: 16 SDR 41, effective September 7, 1989; 23 SDR 31, effective September 8, 1996.
General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.
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24:05:19:04. Nonsupplanting. Each lecal-educationageney LEA must use tndividuals-with

Disabtities-Eduecation-ActPart B Part B of the IDEA funds to supplement other federal, state, and

local funds expended for the education of certified children with disabilities. FederalHHBEA Part B
of the IDEA funds may not be used to supplant state, other federal, and local funds.

Source: 16 SDR 41, effective September 7, 1989; 23 SDR 31, effective September 8, 1996;
26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:19:05. Proscribed use of funds. Except as provided in 8§ 24:05:19:05.01 and
24:05:19:05.05, dividuals-with-DisabititiesEducation-Aet; Part B of the IDEA funds may not be
used to reduce the level of expenditures made by a lecal-educationageney LEA from local funds
below the level of expenditures for the fiscal year immediately preceding the fiscal year for which
the lecal-education-ageney LEA is applying for funds for the education of children with
disabilities.

A schoel-district LEA complies with this section for purposes of establishing the sehoel
district’s LEA's eligibility for an award for a fiscal year if the district LEA budgets, for the
education of students with disabilities, at least the same total or per capita amount from either of
the following sources as the distriet LEA spent for that purpose from the same source for the most
recent prior year for which information is available:

(1) Local funds only; or

(2) The combination of state and local funds.
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A distriet LEA that relies on subdivision (1) of this section for any fiscal year must ensure
that the amount of local funds it budgets for the education of students with disabilities in that year
is at least the same, either in total or per capita, as the amount it spent for that purpose in the most
recent fiscal year for which information is available, and must ensure that the standard in
subdivision (1) of this section was used to establish compliance.

The department may not consider any expenditures made from funds provided by the federal
government for which the department is required to account to the federal government or for which
the district LEA is required to account to the federal government directly or through the
department in determining a distriet’s LEA’s compliance with the requirements of this section.

Source: 16 SDR 41, effective September 7, 1989; 23 SDR 31, effective September 8, 1996;
26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:19:05.01 Exception to maintenance of effort. Notwithstanding the restrictions in
8§ 24:05:19:05, a scheoldistrict LEA may reduce the level of expenditures by the district LEA
under Part B of the-tnrdividuals-with-Disabilities Education-Act the IDEA below the level of those
expenditures for the preceding fiscal year if the reduction is attributable to:
(1) The voluntary departure, by retirement or otherwise, or departure for just cause, of
special education or related services personnel;

(2) A decrease in the enrollment of students with disabilities;
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(3) The termination of the obligation of the district LEA, consistent with this chapter, to
provide a program of special education to a particular student with a disability that is an
exceptionally costly program as determined by the state, because the student:

(@) Has left the jurisdiction of the district LEA;

(b) Has reached the age at which the obligation of the district LEA to provide a free
appropriate-public-education FAPE to the student has terminated; or

(c) No longer needs the program of special education;

(4) The termination of costly expenditures for long-term purchases such as the acquisition of
equipment or the construction of scheel facilities; or

(5) The assumption of cost by the extraordinary costs fund operated by the department
under chapter 24:05:33.01.

Source: 26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:19:05.03. Permissive use of funds. Notwithstanding federal requirements governing
excess cost, use of Part B of the IDEA funds to supplement state, local and other federal funds and
not supplant those funds, maintenance of effort, and commingling requirements, {DEA-Part B of
the IDEA funds provided to a sehoel-district LEA may be used for the following activities:

(1) For the costs of special education and related services and supplementary aids and
services provided in a regular class or other education related setting to a student with a disability

in accordance with the individual-educationprogram IEP of the student, even if one or more

nondisabled students benefit from these services;
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(2) To develop and implement coordinated, early intervening educational services in
accordance with this chapter; and

(3) To establish and implement cost or risk sharing funds, consortia, or cooperatives for the
schoel-distriet LEA itself, or for schoel-districts LEAs working in a consortium of which the
district LEA is a part, to pay for high cost special education and related services.

A schoel-district LEA may use funds received under Part B of the IDEA to purchase
appropriate technology for recordkeeping, data collection, and related case management activities
of teachers and related services personnel providing services described in the IEP of children with
disabilities, that is needed for the implementation of those case management activities.

Source: 26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:19:05.05. Adjustment to local fiscal efforts in certain fiscal years.
Notwithstanding the excess cost and maintenance of effort requirements, and the exception
regarding early intervening services in this chapter, for any fiscal year for which the allocation
received by a district LEA exceeds the amount the district LEA received for the previous fiscal
year, the district LEA may reduce the level of expenditures, otherwise required, by not more than
50 percent of the amount of that excess.

If a scheoldistrict LEA exercises the authority under this section, the district LEA must use
an amount of local funds equal to the reduction in expenditures under this section to carry out
activities that could be supported with funds under the ESEA ESSA regardless of whether the

distriet LEA is using funds under the ESEA ESSA for those activities.
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Notwithstanding the requirements of this section, if the department determines that a district
LEA is unable to establish and maintain programs of FAPE that meet the requirements of this
article or the department has taken action against the district LEA under chapter 24:05:20, the
department must prohibit the distriet LEA from reducing the level of expenditures under this
section for that fiscal year.

The amount of funds expended by a district LEA for early intervening services under this
chapter shall count toward the maximum amount of expenditures that the district LEA may reduce
under this section.

Source: 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:19:05.06. Early intervening services -- General. A district LEA may not use more
than 15 percent of the amount the district LEA receives under Part B of the IDEA for any fiscal
year, less any amount reduced by the district LEA pursuant to § 24:05:19:05.05, if any, in
combination with other amounts, which may include amounts other than education funds, to
develop and implement coordinated, early intervening services, which may include interagency
financing structures, for students in kindergarten through grade 12, with a particular emphasis on
students in kindergarten through grade three, who are not currently identified as needing special
education or related services, but who need additional academic and behavioral support to succeed
in a general education environment.

Nothing in this section either limits or creates a right to a FAPE under Part B of the IDEA or

delays appropriate evaluation of a child suspected of having a disability.
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Funds made available to carry out this section may be used to carry out coordinated, early
intervening services aligned with activities funded by, and carried out under, the ESEA ESSA if
those funds are used to supplement, and not supplant, funds made available under the ESEA ESSA
for the activities and services assisted under this section.

Source: 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:19:05.07. Early intervening services -- Activities. In implementing coordinated,
early intervening services, a sehoeldistrict LEA may carry out activities that include:

(1) Professional development, which may be provided by entities other than schoel-districts
LEAs, for teachers and other seheel staff to enable such personnel to deliver scientifically-based
academic and behavioral interventions, including scientifically-based literacy instruction, and, if
appropriate, instruction on the use of adaptive and instructional software; and

(2) Providing educational and behavioral evaluations, services, and supports, including
scientifically-based literacy instruction.

Source: 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:19:05.08. Early intervening services -- Reporting. Each schoel-district LEA that

develops and maintains coordinated, early intervening services must annually report to the

department on:
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(1) The number of children served who received early intervening services; and

(2) The number of children served who received early intervening services and subsequently
receive special education and related services under Part B of the IDEA during the preceding two-
year period.

Source: 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:19:05.09. Schoolwide programs -- General. Notwithstanding the provisions of

excess cost and maintenance of effort, or any other provision of Part B of the IDEA, a scheo!
district LEA may use funds received under Part B of the IDEA for any fiscal year to carry out a
schoolwide program, except that the amount used in any schoolwide program may not exceed the
amount received by the district LEA under Part B of the IDEA for that fiscal year divided by the
number of children with disabilities in the jurisdiction of the district LEA and multiplied by the
number of children with disabilities participating in the schoolwide program.

Source: 33 SDR 236, effective July 5, 2007; 46 SDR 149, effective July 6, 2020.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1

24:05:19:05.10. Schoolwide programs -- Funding. The funds described in § 24:05:19:05.09

are subject to the following conditions:

(1) The funds must be considered as federal Part B of the IDEA funds for purposes of the

calculations required under excess cost, supplementing, and supplanting; and
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(2) The funds may be used without regard to the other requirements of this chapter.
Source: 33 SDR 236, effective July 5, 2007; 46 SDR 149, effective July 6, 2020.
General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:19:05.11. Schoolwide programs -- Meeting other Part B of the IDEA
requirements. Except as provided in 8 24:05:19:05.10, all other requirements of Part B of the
IDEA must be met by a schoel-district LEA using Part B of the IDEA funds in accordance with
§ 24:05:19:05.09, including ensuring that children with disabilities in schoolwide program schools:

(1) Receive services in accordance with a properly developed IEP; and

(2) Are afforded all of the rights and services guaranteed to children with disabilities under
the IDEA.

Source: 33 SDR 236, effective July 5, 2007; 46 SDR 149, effective July 6, 2020.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:19:08.02. State-level nonsupplanting. Except as provided in § 24:05:19:05, federal
funds paid to the state under Part B of the Individuals-with-Disabiities-Eduecation-Act IDEA, shall
be used to supplement and in no case supplant, federal, state, and local funds (including funds that
are not under the direct control of the state or local-education-agencies LEAS) expended for special
education and related services provided to students with disabilities.

Source: 26 SDR 150, effective May 22, 2000; 36 SDR 96, effective December 8, 20009.

General Authority: SDCL 13-37-1.1.
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Law Implemented: SDCL 13-37-1.1.
24:05:19:08.03. Maintenance of state financial support. The state may not reduce the
amount of state financial support for special education and related services for students with
disabilities, or financial support otherwise made available because of the excess costs of educating
those students, below the amount of that support for the preceding fiscal year.

In complying with state requirements for commingling, nonsupplanting and maintenance of
effort, the state may not use funds paid to it under Part B of the IDEA to satisfy state-law
mandated funding obligations to sehoeldistricts LEAS, including funding based on student
attendance, enrollment, or inflation.

Source: 26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:19:11. Use of state agency allocations -- Other state-level activities. The state

may use an amount equal to nine and one-half percent, adjusted cumulatively for inflation each
fiscal year, of its allocation that it does not use for administration under 8§ 24:05:19:09 and
24:05:19:10 for other state-level activities. Some portion of these funds shall be used to carry out
monitoring, enforcement, complaint investigation, and the establishment and implementation of
the mediation process required by this article, including providing for the costs of mediators and
support personnel.

Funds reserved under this section also may be used to carry out the following activities:

(1) For support and direct services, including technical assistance, personnel preparation,

and professional development and training;
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(2) To support paperwork reduction activities, including expanding the use of technology in
the IEP process;

(3) To assist sehooldistricts LEAS in providing positive behavioral interventions and
supports and mental health services for children with disabilities;

(4) To improve the use of technology in the classroom by children with disabilities to
enhance learning;

(5) To support the use of technology, including technology with universal design principles
and assistive technology devices, to maximize accessibility to the general education curriculum for
children with disabilities;

(6) Development and implementation of transition programs, including coordination of
services with agencies involved in supporting the transition of students with disabilities to
postsecondary activities;

(7) To assist districts LEAS in meeting personnel shortages;

(8) To support capacity building activities and improve the delivery of services by scheol
districts LEAS to improve results for children with disabilities;

(9) To provide alternative programming for students with disabilities who have been
expelled from-scheel, and services for students with disabilities in correctional facilities or
students enrolled in state-operated or state-supported schools;

(10) To support the development and provision of appropriate accommodations for children
with disabilities, or the development and provision of alternate assessments that are valid and
reliable for assessing the performance of children with disabilities, in accordance with the ESEA

ESSA; and

ARSD 24:05 (SpEd) Public Hearing DRAFT 04/07/2022 54



(11) To provide technical assistance to schools and seheol-districts LEAs and direct
services, including supplemental educational services as defined in the ESEA ESSA to children
with disabilities, in schools or seheol-districts LEAS identified for improvement under the ESEA
ESSA on the sole basis of the assessment results of the disaggregated subgroup of children with
disabilities, including providing professional development to special and regular education
teachers, who teach children with disabilities, based on scientifically-based research to improve
educational instruction, in order to improve academic achievement to meet or exceed the
objectives established by the state under the ESEA ESSA.

Source: 20 SDR 33, effective September 8, 1993; 23 SDR 31, effective September 8, 1996;
26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

CHAPTER 24:05:20
ELIGIBILITY FOR FEDERAL FUNDS
Section
24:05:20:01  Notice of availability of funds.
24:05:20:02  Form of notice.
24:05:20:03  Review and approval process.
24:05:20:04  Additional requirements.
24:05:20:05  Repealed.
24:05:20:06  Repealed.

24:05:20:07  Notification of grant award.
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24:05:20:08

24:05:20:09

24:05:20:10

24:05:20:11

24:05:20:12

24:05:20:13

24:05:20:14

24:05:20:14.01

24:05:20:15

24:05:20:16

24:05:20:17

24:05:20:18

24:05:20:18.01

24:05:20:18.02

24:05:20:18.03

24:05:20:18.04

24:05:20:18.05

24:05:20:18.06

24:05:20:19

24:05:20:20

24:05:20:20.01

24:05:20:21

24:05:20:22

Amendments to requests.

Project evaluation and monitoring.
Consolidated requests.

Repealed.

Additional requirements for consolidated requests.
Direct service by department.
Direct services.

Excess cost requirements defined.
Repealed.

Repealed.

Repealed.

Program monitoring and evaluation.

State monitoring -- Primary focus.

State monitoring -- Quantifiable indicators and priority areas.

State performance plan -- General.

State performance plan -- Data collection.
State use of targets and reporting.

Public attention.

Collection and analysis of data.
Deficiency correction procedures.
Repealed.

Repealed.

Repealed.
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24:05:20:23  Compliance.

24:05:20:23.01 Hearings on eligibility for federal funds.
24:05:20:23.02 Public notice by scheeldistrict LEA.
24:05:20:23.03 State enforcement -- General.
24:05:20:23.04 State enforcement -- Determinations.
24:05:20:24  Repealed.

24:05:20:25  Repealed.

24:05:20:26  Repealed.

24:05:20:01. Notice of availability of funds. Annually, the state director of special
education shall provide written notice to all tecal-education-agencies LEAS, state agencies, and
applicable cooperatives of the availability of idividuals-with-Disabitities-Education-Aet; Part B of
the IDEA funds.

Source: 16 SDR 41, effective September 7, 1989; 23 SDR 31, effective September 8, 1996;
26 SDR 150, effective May 22, 2000.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:20:02. Form of notice. The notice in § 24:05:20:01 shall include the following:
(1) Procedures for applicants to follow in completing and submitting requests for

Individualswith-Disabilities-Education-Aect; Part B of the IDEA funds;

(2) The objectives of the-Individuals-with-Disabiities Education-Act-Part B-program-Part B

of the IDEA program;
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(3) An offer of technical assistance in completing the request for funds;

(4) A general description of the state's procedures for reviewing and approving requests; and

(5) A statement of a lecal-educationageney's LEA’s obligation to make all documents
relating to the eligibility of the distriet LEA, including the request for funds and any evaluations,
periodic program plans, or reports required by the state for the-tndividuals-with-Disabilities
Education-Act,-Part-B-program-Part B of the IDEA project available to parents of children with

disabilities and to the general public.

Source: 16 SDR 41, effective September 7, 1989; 23 SDR 31, effective September 8, 1996;
26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007.
General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:20:03. Review and approval process. Requests for funds submitted to the

department shall be reviewed by-the-department's-special-educationprograms for consistency with

the-tndividuals-with-Disabilities Education-Act,Part B-program-Part B of the IDEA requirements.
Source: 16 SDR 41, effective September 7, 1989; 20 SDR 33, effective September 8, 1993;

23 SDR 31, effective September 8, 1996; 26 SDR 150, effective May 22, 2000; 33 SDR 236,
effective July 5, 2007.
General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:20:04. Additional requirements. In addition to the content requirements of the

request for funds itself, reviewers from the department'sspecial-educationprograms department shall
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take into account a lecal-educationageney's LEA’s failure to correct an identified deficiency found
through state monitoring or a complaint investigation, consider any decision made in a due process
hearing which was adverse to the lecal-education-agency LEA, and consider any previous decisions
that resulted in the withholding of funds.

Source: 16 SDR 41, effective September 7, 1989; 23 SDR 31, effective September 8, 1996;
26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:20:07. Notification of grant award. Once the request for funds is approved, the state

department shall notify a

local-education-ageney LEA, in writing, of the following:

(1) The amount of the grant;

(2) The period during which the lecal-education-ageney LEA may obligate funds; and

(3) The federal requirements that apply to the grant under article 24:05.

Source: 16 SDR 41, effective September 7, 1989; 23 SDR 31, effective September 8, 1996;
26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:20:08. Amendments to requests. If a local-education-agency LEA makes a significant

amendment to its request for funds, the lecal-education-agenecy LEA shall follow the procedures
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provided in § 24:05:20:02 for submitting an original request. The review and approval process, at
the state level, shall be the same as that used for an initial request for funds.

Source: 16 SDR 41, effective September 7, 1989; 23 SDR 31, effective September 8, 1996;
26 SDR 150, effective May 22, 2000.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:20:09. Project evaluation and monitoring. The department shall annually evaluate
projects approved under the-thdividuals-with-Disabilities-Education-ActPart-B-program-Part B of
the IDEA through the review and analysis of required reports submitted by lecal-education-agencies
LEAs including information on the use of Part B of the IDEA funds and the performance of children
with disabilities on state performance indicators and goals. In addition, the department's—special
edueationprograms-staff department shall review the implementation of lecal-education-agency the
LEA Part B of the IDEA projects during the state's monitoring process.

Source: 16 SDR 41, effective September 7, 1989; 23 SDR 31, effective September 8, 1996;
33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:20:10. Consolidated requests. The department may require lecal-education-agencies

LEAs to submit a consolidated request for payments under the—tndividuals—with—DisabHities

Education-Act-Part B-program-Part B of the IDEA if it determines that an individual request will be
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disapproved because the lecal-educationageney LEA is unable to establish and maintain programs
of sufficient size and scope to effectively meet the educational needs of children with disabilities.
Source: 16 SDR 41, effective September 7, 1989; 23 SDR 31, effective September 8, 1996;
26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007.
General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:20:12. Additional requirements for consolidated requests. In addition to the
requirements of 88 24:05:20:01 to 24:05:20:11, inclusive, the following provisions are applicable.
The department shall also annually notify those districts LEAS within the state that may be
required to submit a consolidated request:

(1) A consolidated request must meet the same minimum requirements as a single district
LEA request and must be signed by the superintendent of each participating sehoel-district LEA;

(2) Seheoldistriets LEAS participating in a consolidated request are jointly responsible for
implementing a program of free-appropriate-public-education FAPE for all their students with
disabilities, including the least restrictive environment requirements;

(3) Noncompliance with the-rdividuals-with-Disabilities Education-Aet; Part B of the IDEA
requirements by any single schoel-district LEA participating in a consolidated request constitutes
noncompliance by all districts involved,;

(4) Each schoeldistrict LEA participating in a consolidated request must use an accounting

system that permits identification of the costs paid for under its subgrant;
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(5) Excess cost for a consolidated request shall be computed on the basis of the average of
the combined minimum amounts each schoel-district LEA spends for elementary school and
secondary school students; and

(6) The state may not make a subgrant that exceeds the sum of the entitlements of the
separate local-education-agencies LEAS.

The provisions of this section only apply to the submission of a consolidated request for
Individuals-with-Disabilities-Education-Act; Part B of the IDEA funds. They are not applicable to
the establishment of cooperative educational service units.

Source: 16 SDR 41, effective September 7, 1989; 23 SDR 31, effective September 8, 1996;
26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:20:13. Direct service by department. The department may not distribute funds to a

local-education-agency LEA if the loecaleducationageney LEA, in any fiscal year, meets any one of

the following conditions:
(1) Has not provided the information needed to establish the eligibility of the district LEA or

state agency, or elected not to apply for its Part B allotment, under Part B of the IDEA;

(2) Is unable to establish and maintain programs of free-appropriatepublic-education FAPE

that meet the requirements of this article;

(3) Is unable or unwilling to be consolidated with one or more lecal-educational-ageneies

LEAs in order to establish and maintain those programs; or
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(4) Has one or more children with disabilities who can best be served by a regional or state
program or service-delivery system designed to meet the needs of those children.

The department shall use undistributed funds to ensure a free-appropriate—public-education
FAPE to children with disabilities residing in the area served by the local-educationageney LEA. If
the local allotment is not sufficient to ensure a FAPE, the department may use whatever funding
sources are available in the state to meet the FAPE requirements.

Source: 16 SDR 41, effective September 7, 1989; 23 SDR 31, effective September 8, 1996;
26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:20:14. Direct services. The department may provide special education and related
services directly by contract or through other arrangements and at locations it considers appropriate.
The excess cost requirements do not apply to the department. The manner in which the education

and services are provided must be consistent with the requirements of the—lndividuals—with

Disabilities Education Act, Part B of the IDEA, 34 C.F.R. Part 300, including the least restrictive
Source: 16 SDR 41, effective September 7, 1989; 20 SDR 33, effective September 8, 1993;
23 SDR 31, effective September 8, 1996; 26 SDR 150, effective May 22, 2000; 33 SDR 236,
effective July 5, 2007.
General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.
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24:05:20:14.01. Excess cost requirements defined. "Excess costs™ are those costs that
are in excess of the average annual per student expenditure in a loeal-education-ageney LEA
during the preceding school year for an elementary school or secondary school student.

Excess costs must be computed after deducting amounts received under Part B of the IDEA;,

under-Parts-A-and-B-HTFitle-H-of that-Act; ESSA, and any state or local funds expended for

programs that would qualify for assistance under any of those parts but excluding any amounts for
capital outlay or debt service.

Source: 26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:20:18. Program monitoring and evaluation. In conjunction with its general

supervisory responsibility under the-lndividualswith-Disabiities EducationAct; Part B of the IDEA,

Department shall

monitor agencies, institutions, and organizations responsible for carrying out special education
programs in the state, including any obligations imposed on those agencies, institutions, and
organizations.

The department shall ensure:

(1) That the requirements of this article are carried out;

(2) That each educational program for children with disabilities administered within the state,

including each program administered by any other state agency or lecal-agency LEA, but not
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including elementary schools and secondary schools for Indian children operated or funded by the
Secretary of the Interior:
(@) Is under the general supervision of the persons responsible for educational programs
for children with disabilities in the department; and
(b) Meets the educational standards of the state education agency, including the
requirements of this article; and
(3) In carrying out this article with respect to homeless children, the requirements of the

McKinney-Vento Homeless Assistance Act, as amended to January-1,-2009 December 10, 2015, are

met.

Source: 16 SDR 41, effective September 7, 1989; 23 SDR 31, effective September 8, 1996;
33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:20:18.02. State monitoring -- Quantifiable indicators and priority areas. The
department shall monitor sehoeldistricts LEAS using quantifiable indicators in each of the
following priority areas, and using such qualitative indicators as are needed to adequately measure
performance in those areas:
(1) Provision of a FAPE in the least restrictive environment;
(2) Department exercise of general supervision, including child find, effective monitoring,
the use of resolution meetings, mediation, and a system of transition services as defined in this

article and article 24:14; and
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(3) Disproportionate representation of racial and ethnic groups in special education and
related services, to the extent the representation is the result of inappropriate identification.

Source: 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:20:18.04. State performance plan -- Data collection. The department shall collect
valid and reliable information as needed to report annually to the U.S. Secretary of Education on
the indicators established by the U. S. Secretary of Education for the state performance plan.

If the U. S. Secretary of Education permits the department to collect data on specific
indicators through state monitoring or sampling, and the department collects the data through state
monitoring or sampling, the department shall collect data on those indicators for each sehosl
district LEA at least once during the period of the state performance plan.

Nothing in Part B of the IDEA authorizes the development of a nationwide database of
personally identifiable information on individuals involved in studies or other collections of data
under Part B of the IDEA.

Source: 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:20:18.05. State use of targets and reporting. The department shall use the targets
established in the state's performance plan and the priority areas described in § 24:05:20:18.02 to

analyze the performance of each schoel-district LEA.
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The department shall:

(1) Report annually to the public on the performance of each schoel-district LEA on the
targets in the state performance plan as soon as practicable but no later than 120 days following the
department's submission of its annual performance report to the U.S. Secretary of Education; and

(2) Make the state performance plan, annual performance reports, and the department'’s
annual reports on the performance of each local-education-ageney LEA available through public
means, including by posting on the website of the department, distribution to the media, and
distribution through public agencies.

If the department collects performance data through state monitoring or sampling, the
department shall include in its report the most recently available performance data on each distriet
LEA, and the date the data were obtained.

The department shall report annually to the U.S. Secretary of Education on the performance
of the state under the state performance plan.

The department may not report to the public or the U.S. Secretary of Education any
information on performance that would result in the disclosure of personally identifiable
information about individual children, or that is insufficient to yield statistically reliable
information.

Source: 33 SDR 236, effective July 5, 2007; 36 SDR 96, effective December 8, 2009.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:20:20. Deficiency correction procedures. The department shall require lecal

edueation-agencies LEAS to correct deficiencies in program operations that are identified through
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monitoring as soon as possible, but no later than one year from written identification of the
deficiency. The department shall order agencies to take corrective actions and to submit a plan for
achieving and documenting full compliance.

Source: 16 SDR 41, effective September 7, 1989; 23 SDR 31, effective September 8, 1996;
33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:20:23. Compliance. If a schoel-district LEA either fails to voluntarily take steps to

correct an identified deficiency or fails to take any of the corrective actions specified by the
department or incorporated in a corrective action plan submitted by the schoeel-district LEA and
approved by the department, the department must notify the sehoel-district LEA of the following:

(1) The failure to voluntarily correct an identified deficiency constitutes a failure on their
part to administer their special education program in compliance with federal law;

(2) The actions the department intends to take in order to enforce compliance with state and
federal law;

(3) The right to a hearing prior to the department's exercise of its enforcement
responsibility; and

(4) The consequence the department's enforcement action would have on continued and
future state and federal funding of that scheol-distriet’s LEA's special education programs.

Source: 16 SDR 41, effective September 7, 1989; 23 SDR 31, effective September 8, 1996;
33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.
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Law Implemented: SDCL 13-37-1.1.

24:05:20:23.01. Hearings on eligibility for federal funds. The applicant's chief executive
officer may file a hearing request as follows:

(1) The applicant must request the hearing within 30 days after the action of the department;

(2) Within 30 days after it receives a request, the department shall hold a hearing on the record
pursuant to SDCL chapter 1-26 and shall review its action;

(3) No later than 10 days after the hearing the department shall issue its written ruling,
including findings of fact and reasons for the ruling;

(4) If the department determines that its action was contrary to state or federal statutes or rules
that govern the applicable program, the department shall rescind its action;

(5) If the department does not rescind its final action after a review, the applicant may appeal
to the U. S. secretary of education. The applicant shall file a notice of the appeal with the U. S.
secretary of education within 20 days after the applicant has been notified by the department of the
results of the department's review. If supported by substantial evidence, the decision of the
department is final;

(6) The U.S. secretary of education may also issue interim orders to the department as
necessary and appropriate pending appeal or review; and

(7) Ifthe U.S. secretary of education determines that the action of the department was contrary
to the tnrdividualswith-Disabiities-Edueation-Act IDEA and implementing regulations, the secretary

shall issue an order to the department to take appropriate action.
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The department shall make available to the applicant during regular business hours all records
of the department pertaining to any review or appeal it is conducting under this section, including
records of other applicants.

If the department does not comply with any provision of this section, or with any order of the
U.S. secretary of education, the secretary shall immediately terminate all assistance to the
department under the dividuals-with-Disabitities-Edueation-Act IDEA or issue such other orders
deemed appropriate to achieve compliance.

Source: 20 SDR 33, effective September 8, 1993; 23 SDR 31, effective September 8, 1996;
26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:20:23.02. Public notice by schoel-district LEA. Any scheoldistrict LEA in receipt
of a notice described in § 24:05:20:23 shall, by means of public notice, take the measures
necessary to bring the pendency of an action pursuant to § 24:05:20:23 to the attention of the
public within the jurisdiction of the distriet LEA.
Source: 26 SDR 150, effective May 22, 2000.
General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:20:23.03. State enforcement -- General. If the department determines that a sehoel

district LEA is not meeting the requirements of Part B of the IDEA, including the targets in the
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state's performance plan, the department shall prohibit the distriet LEA from reducing the district’s
LEA’s maintenance of effort under chapter 24:05:19 for any fiscal year.

Nothing in this chapter restricts the department from using any other authority available to it
to monitor and enforce the requirements of Part B of the IDEA.

Source: 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:20:23.03. State enforcement -- General. If the department determines that a scheel

district LEA is not meeting the requirements of Part B of the IDEA, including the targets in the
state's performance plan, the department shall prohibit the district LEA from reducing the éistriet’s
LEA’s maintenance of effort under chapter 24:05:19 for any fiscal year.

Nothing in this chapter restricts the department from using any other authority available to it
to monitor and enforce the requirements of Part B of the IDEA.

Source: 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:20:23.04. State enforcement -- Determinations. On an annual basis, based on
local-district LEA performance data, information obtained through monitoring, wisits; and other
information available, the department shall determine whether each scheeol-district LEA meets the

requirements and purposes of Part B of the IDEA. If the department determines, for two
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consecutive years, that a sechoel-district LEA needs assistance in implementing the requirements of
Part B of the IDEA, the department shall take one or more of the following actions:

(1) Advise the district LEA of available sources of technical assistance that may help the
district LEA address the areas in which the district LEA needs assistance. Assistance may include

assistance from the department's special-educationprograms Office of Special Education, other

offices of the department, other state agencies, technical assistance providers approved by the
department, and other federally-funded nonprofit agencies. The department shall require the
district LEA to work with appropriate entities. Such technical assistance may include:

(@) The provision of advice by experts to address the areas in which the district LEA
needs assistance, including explicit plans for addressing the area for concern within a specified
period of time;

(b) Assistance in identifying and implementing professional development, instructional
strategies, and methods of instruction that are based on scientifically-based research;

(c) Designating and using distinguished superintendents, principals, special education
administrators, special education teachers, and other teachers to provide advice, technical
assistance, and support; and

(d) Devising additional approaches to providing technical assistance, such as
collaborating with institutions of higher education, educational service agencies, national centers
of technical assistance supported under Part D of the IDEA, and private providers of scientifically-
based technical assistance; and

(2) ldentify the district LEA as a high-risk grantee and impose special conditions on the

distriet’s LEA’s grant under Part B of the IDEA.
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If the department determines, for three or more consecutive years, that a eistrict LEA needs
intervention in implementing the requirements of Part B of the IDEA, the department shall require
the district LEA to prepare a corrective action plan if the department determines that the éistrict
LEA should be able to correct the problem within one year or withhold, in whole or in part, any
further payments to the district LEA under Part B of the IDEA.

Notwithstanding the provisions of this section, if the department determines that a district
LEA needs substantial intervention in implementing the requirements of Part B of the IDEA or that
there is a substantial failure to comply with any condition of the distriet’s LEA’s eligibility under
Part B of the IDEA, the department shall withhold, in whole or in part, any further payments to the
district LEA under Part B of the IDEA.

Source: 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.

CHAPTER 24:05:21

COMPREHENSIVE PLANS

Section

24:05:21:01  Loecaleducationageney LEA comprehensive plans -- Contents.
24:05:21:01.01 Exception for prior policies and procedures.

24:05:21:01.02 Amendments to policies and procedures.

24:05:21:02  Approval of special education program -- Content of review.

24:05:21:03  Comprehensive plans serve as district’s LEA's eligibility for federal funds.
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24:05:21:04 Purchase of instructional materials.

24:05:21:05  Records regarding migratory children with disabilities.

24:05:21:01. Localeducationageney LEA comprehensive plans -- Contents. Each leeal
edueationageney LEA must have a current comprehensive plan approved by the seheol LEA
board on file with the district superintendent or designee. Documentation supporting the
implementation of the loecal-schoeldistrict’s LEA's comprehensive plan shall be maintained by the

district for review by Special-Education-Programs-staff the department during en-site monitoring.

vists: Distriets LEAS shall update comprehensive plans consistent with § 24:05:21:01.02 and

recertify their content annually.

Comprehensive plans shall establish compliance with this article and the-tnrdividualswith
Disabtities-Edueation-Act; Part B of the IDEA, and must include the following:

(1) Policy on the availability of a FAPE;

(2) Policy on the availability of assistive technology;

(3) Policy on the availability of extended school year services;

(4) Full program service goals and procedures, including a timetable for accomplishing the
goals;

(5) Ongoing child identification procedures;

(6) Evaluation, parental consent, and placement procedures;

(7) Procedures for the development, annual review, and revision of the individual
edueationalprogram IEP for each child;

(8) Procedures for the provision of nonacademic services and program options;

(9) Procedures for the provision of physical education;
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(10) Policies on routine checking of hearing aids and external components of surgically
implanted medical devices;

(11) Procedures for least restrictive environment;
(12) Policies and procedures on confidentiality of information;
(13) Procedural safeguards, including the following:

(@) Opportunity to examine records;

(b) Independent educational evaluation;

(c) Prior notice and parent consent;

(d) Resolution process;

(e) Impartial due process hearing;

(F) Civil action and reasonable attorney's fees;

(9) Child status during procedures;

(h) Surrogate parent procedures;

(i) Parent participation in meetings;

(J) Procedural safeguards notice;

(k) Mediation;

() Parent notice and disclosure;

(m) Transfer of parental rights;

(n) Discipline procedures;

(o) Procedures for evaluation and determination of eligibility; and

(p) Procedures for evaluating specific learning disabilities;
(14) Procedures for private school placement;

(15) Procedures for voluntary enrollment in nonpublic schools;
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(16) Staff development procedures;

(17) Procedures for the employment of special education personnel who have the special
education endorsement as required in § 24:02:03:21 or 24:02:03:21.01,

(18) Policy on purchase of instructional materials;

(19) Policy on prohibition on mandatory medication;

(20) Policies on the use of Part B of the IDEA funds;

(21) Policy on records regarding migratory children with disabilities;

(22) Policy on transition from HBEA; Part C of the IDEA, infants to toddlers with
disabilities, to preschool;

(23) Policy on performance goals and indicators;

(24) Procedures for participation in assessments;

(25) Public information; and

(26) Student information management system.

Source: 16 SDR 41, effective September 7, 1989; 23 SDR 31, effective September 8, 1996;
26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007; 36 SDR 96, effective
December 8, 2009.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:21:01.01. Exception for prior policies and procedures. If a lecal-education
ageney LEA has on file with the department policies and procedures that demonstrate compliance
with this article, including any policies and procedures filed under Part B of the-lndividuals-with

Disabtities-Education-Act the IDEA as in effect before December 3, 2004, the department shall
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consider the scheeoldistrict LEA to have met the requirements for purposes of receiving assistance
under Part B of the-lndividualswith-Disabiities EdueationAet the IDEA.

Source: 26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:21:01.02. Amendments to policies and procedures. Policies and procedures
submitted by a lecal-education-agency LEA in accordance with this article remain in effect until it
submits to the department modifications that the agency decides are necessary. The department may
require a local-educationageney LEA to modify its policies and procedures, but only to the extent
necessary to ensure the district’s LEA’s compliance with Part B of the dividuals-with-Disabitities
Education-Act IDEA if:

(1) After December 3, 2004, the provisions of Part B of the trdividuals-with-Disabiities
Edueation-Aet IDEA or its implementing regulations are amended,

(2) There is a new interpretation of Part B of the Individuals-with-Disabitities Education-Act
IDEA by federal or state courts; or

(3) There is an official finding of noncompliance with federal or state law or regulations.

Source: 26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:21:02. Approval of special education program -- Content of review. The

department's-spectal-education-pregrams department shall approve special education programs that
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meet the standards of the Seuth-Daketa-Beard-ofEducation-Board of Education Standards. Each

local-education—ageney LEA shall submit eligibility information each school year. The leeal

edueation-agency LEA shall be notified of approval or disapproval by letter from the department's

spectal-edueationprograms department. The review shall include the following:

(1) Recertification of current comprehensive plan;

(2) Certified personnel; and

(3) Number of certified children served.

Source: 16 SDR 41, effective September 7, 1989; 23 SDR 31, effective September 8, 1996;
26 SDR 150, effective May 22, 2000; 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:21:03. Comprehensive plans serve as district’s LEA's eligibility for federal funds.
The information required in an agency's comprehensive plan coupled with statements of
expenditures, descriptions of the annual use of $BEA; Part B of the IDEA funds, and certification of
federal assurances establish a lecal-education—ageney's LEA’s eligibility for funds under the
tadvdualewe th-Disab-Hbes Educatton-Aet Part B of the IDEA.

Source: 16 SDR 41, effective September 7, 1989; 23 SDR 31, effective September 8, 1996;
26 SDR 150, effective May 22, 2000.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.
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24:05:21:04. Purchase of instructional materials. A school-district LEA that chooses to
coordinate with the National Instructional Materials Access Center (NIMAC), when purchasing print
instructional materials, must acquire those instructional materials in the same manner, and subject
to the same conditions as the department under 8§ 24:05:14:17. Nothing in this section requires a
schooldistrict LEA to coordinate with the NIMAC.

If a school-district LEA chooses not to coordinate with the NIMAC, the district LEA shall
provide an assurance to the department that the éistrict LEA will provide instructional materials to
blind persons or other persons with print disabilities in a timely manner.

Nothing in this section relieves a district LEA of its responsibility to ensure that children with
disabilities who need instructional materials in accessible formats but are not included under the
definition of blind or other persons with print disabilities who need materials that cannot be produced
from NIMAS files, receive those instructional materials in a timely manner.

Source: 33 SDR 236, effective July 5, 2007.

General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:21:05. Records regarding migratory children with disabilities. A scheol-district
LEA shall cooperate in the U.S. Secretary of Education’'s efforts under ESSA to ensure the linkage
of records pertaining to migratory children with disabilities for the purpose of electronically
exchanging, among the states, health and educational information regarding those children.
Source: 33 SDR 236, effective July 5, 2007; 46 SDR 149, effective July 6, 2020.
General Authority: SDCL 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.
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CHAPTER 24:05:22

CHILD IDENTIFICATION

Section

24:05:22:01  Bistriet LEA required to identify children in need of special education or special
education and related services.

24:05:22:02 Minimum procedures.

24:05:22:03  Certified child.

24:05:22:04  Services for children less than three years of age.

24:05:22:04.01 Services to children age three to twenty-one, inclusive.

24:05:22:05 Services to children age twenty-one.

24:05:22:01. District LEA required to identify children in need of special education or
special education and related services. Each scheol-district LEA shall develop and utilize a
system for the identification, location, and evaluation of children in need of special education or
special education and related services. The system must include all children residing within the
jurisdiction of the district LEA who are ages birth through 21 regardless of the severity of their
disability, including children in all public and private agencies and institutions, private schools,
including religious schools, and children receiving alternative instruction under SDCL 13-27-3
within the legal boundaries of the district LEA. The requirements of this section apply to:

(1) Wards of the state and highly mobile children with disabilities such as migrant children
and homeless children; and

(2) Children who are suspected of being children with disabilities under this article and in

need of special education, even though they are advancing from grade to grade.
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Source: 16 SDR 41, effective September 7, 1989; 20 SDR 33, effective September 8, 1993;
23 SDR 31, effective September 8, 1996; 26 SDR 150, effective May 22, 2000; 33 SDR 236,
effective July 5, 2007.

General Authority: SDCL 13-1-12.1, 13-37-1.1.

Law Implemented: SDCL 13-37-1.1.

24:05:22:02. Minimum procedures. At a minimum, a tecal schoeldistrict’s LEA’S
procedure for implementing its child identification system must include the following:

(1) The name and title of the individual responsible for the coordination, implementation,
and documentation of the system;