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Live audio of the meeting is available at http://www.sd.net 
 

AMENDED AGENDA 
 

Board of Minerals and Environment 
Telephone Conference Call Meeting 

523 East Capitol Avenue 
Pierre, South Dakota 

 
January 19, 2023 

10:00 a.m. Central Time 
 

10:00 a.m. Call to order and roll call 
 

Gary Haag Oral Biography 
 
Approval of minutes from October 20, 2022, meeting 
 
Mining Issues 
 Consent Calendar – Tom Cline 
 

Annual update of post closure financial assurance for LAC Minerals (USA), LLC, 
Permit 445 – Eric Holm 

 
Annual Update on South Dakota’s Volkswagen Beneficiary Mitigation Plan– Barb 
Regynski  
 
Public comment period in accordance with SDCL 1-25-1 

 
Next meeting  
 
Adjourn 
 

Interested parties may attend via telephone or in the DANR Large Conference Room, 523 East Capitol 
Avenue, Pierre, SD.  To participate via telephone please contact DANR at (605) 773-3886 no later than 
4:00 p.m. Central Time on Wednesday, January 18, 2023.  The board packet is available on the Boards 
and Commissions Portal at https://boardsandcommissions.sd.gov/Meetings.aspx?BoardID=67 
 
Notice is given to individuals with disabilities that the meeting is being held in a physically accessible 
location. Individuals requiring assistive technology or other services in order to participate in the meeting 
or materials in an alternate format should contact Brian Pontious, Nondiscrimination Coordinator, by 
calling (605) 773-5559 or by email at Brian.Pontious@state.sd.us as soon as possible but no later than 
two business days prior to the meeting in order to ensure accommodations are available. 

http://www.sd.net/
https://boardsandcommissions.sd.gov/Meetings.aspx?BoardID=67
mailto:Brian.Pontious@state.sd.us


 

The audio recording for this meeting is available on the South Dakota Boards and Commissions 
Portal at http://boardsandcommissions.sd.gov/Meetings.aspx?BoardID=67 
 
 

Minutes of the 
Board of Minerals and Environment 
Telephone Conference Call Meeting 

523 East Capitol Avenue 
Pierre, South Dakota 

 
October 20, 2022 

10:00 a.m. Central Time 
 
CALL TO ORDER:  The meeting was called to order by Chairman Rex Hagg.  The roll was 
called, and a quorum was present.   
 
The meeting was streaming live on SD.net, a service of South Dakota Public Broadcasting.   
 
BOARD MEMBERS PRESENT:  Rex Hagg, Glenn Blumhardt, Gregg Greenfield, Doyle 
Karpen, Jessica Peterson, Bob Morris, John Scheetz and Gary Haag.   
 
BOARD MEMBERS ABSENT:  None. 
 
OTHERS PRESENT:  Mike Lees, Roberta Hudson, Tom Cline and Bret Graves, DANR 
Minerals and Mining Program; Charles McGuigan, Chief Deputy Attorney General; Bruce 
Ellison, Rapid City, and Lilias Jarding, Rapid City.   
 
Chairman Hagg asked new board member Gary Haag to provide an oral biography at the next 
meeting.   
 
APPROVAL OF MINUTES FROM SEPTEMBER 15, 2022, MEETING:  Motion by Karpen, 
seconded by Blumhardt, to approve the minutes from the September 15, 2022, Board of Minerals 
and Environment meeting.  A roll call vote was taken, and the motion carried unanimously. 
 
MINING ISSUES CONSENT CALENDAR:  Prior to the meeting the board received the 
consent calendar, which is a table listing the department recommendations for release surety, 
release of liability and surety, transfer of liability and release of surety, transfers of liability, and 
releases of liability.  (See attachment) 
 
Tom Cline, Minerals and Mining Program, presented the consent calendar.  There were no 
questions from the board members regarding the consent calendar. 
 
Motion by Morris, seconded by Karpen, to accept the department recommendations for release 
surety, release of liability and surety, transfer of liability and release of surety, transfers of 
liability, and releases of liability.  A roll call vote was taken, and the motion carried 
unanimously. 
 

http://boardsandcommissions.sd.gov/Meetings.aspx?BoardID=67
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UPDATE ON THE STATUS OF THE POWERTECH (USA), INC. MATTER:  Chief Deputy 
Attorney General Charles McGuigan is the board’s legal counsel.  He provided an update on the 
status of the federal permitting, licensing and associated litigation concerning Powertech's  
proposed uranium mine near Edgemont, South Dakota.  Mr. McGuigan noted that he is not 
directly involved with any of the litigation, so his report is purely a legal review of the status of 
these cases based upon the dockets of the cases and based upon the filings that have been made 
by the various bodies. 
 
Source Material License 
In 2014 the Nuclear Regulatory Commission (NRC) issued a Source Material License to 
Powertech.  The Oglala Sioux Tribe appealed that action.  In July 2018 the District of Columbia 
(DC) Circuit Court of Appeals remanded some of the Environment Impact Statement (EIS) 
issues back to the NRC.  In 2019 the NRC reaffirmed issuance of a Source Material License.  
The tribe once again appealed that decision to the DC Circuit Court of Appeals.  In August 2022 
the DC Circuit Court of Appeals denied the tribe’s petition for review and upheld issuance of the 
NRC Source Material License.  The August decision was decided by a three-judge panel, which 
actually ended up being a two-judge opinion because one of the judges on the initial panel was 
Judge Jackson, who is now a Supreme Court Justice, so she did not participate in the opinion.  
On September 22, 2022, the tribe petitioned for rehearing en banc before all of the members of 
the DC Circuit Court of Appeals.  On October 12, 2022, the DC Circuit Court of Appeals entered 
an Order granting a thirty-day extension for the parties to respond to the petition for rehearing en 
banc.  The responses to that petition will not be due to the court until November 18, 2022, so it 
will be at least another month before the briefs are submitted.  Mr. McGuigan said he does not 
know how long it will take the DC Circuit Court of Appeals to decide if they will hear this 
matter on rehearing.  Mr. McGuigan said the reason he started the status update with this case is 
because the NRC permits are driving all of the other cases in this matter, so once this case is 
decided, it will probably start some of the other issues moving.   
 
EPA Permits 
In November 2020 the Environmental Protection Agency (EPA) granted an Underground 
Injection Control Permit, a Class III Area Permit, and a Class IV Area Permit.  The EPA also 
granted Powertech a Safe Drinking Water Act Aquifer Exemption.  In December 2020 the 
parties petitioned for review of those permits.  That appeal went to the EPA Environmental 
Appeals Board.  In June 2021 the Environmental Appeal Board granted a stay in the EPA appeal.  
The reason for granting the stay was that the Environmental Appeals Board wanted to know the 
outcome of the NRC permit and the matter before the DC Circuit Court of Appeals.  After the 
August 2022 decision, the parties agreed that an additional stay was in order.  At the end of 
September 2022, the Environmental Appeal Board issued an order further extending the stay.  
Mr. McGuigan said he was unable to locate a briefing schedule before the Environmental Appeal 
Board.  Once the NRC permits are resolved, the Environmental Appeal Board will need to 
establish a briefing schedule and go through the normal process of deciding whether to uphold 
the EPA permits.  
 
Water Permits 
In October 2021, Powertech requested that the South Dakota Water Management Board resume 
the permitting process that was started in 2011.  The Water Management Board declined to 
resume the hearing because of the pending appeals on the federal permits.  Powertech has filed 
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an appeal in the Sixth Judicial Circuit Court for Hughes County regarding the Water 
Management Board’s decision of denial to resume the permitting process.   
 
Bureau of Land Management (BLM) 
Mr. McGuigan reported that because there are federal mineral rights involved within the 
Powertech application, the BLM needs to sign off, but he has not been able to find any 
information on the status of the BLM process.   
 
Mr. McGuigan stated that an Initiated Measure was placed on the ballot in Fall River County, so 
at the general election on November 8, 2022, the citizens of Fall River County will be voting to 
decide whether uranium mining amounts to a nuisance.   
 
This concluded Mr. McGuigan’s status update.   
 
Mr. Scheetz asked if there is a local Conditional Use Permit associated with the Powertech 
operation, and what permit is Powertech seeking from the Water Management Board.   
 
Mr. McGuigan said he is not involved with the case before the Water Management Board, but he 
believes Powertech submitted two water right permit applications and a Groundwater Discharge 
Plan application.  Regarding the question regarding a Conditional Use Permit, Mr. McGuigan 
stated that Fall River County does not have zoning; however, under the mining regulations, 
county approval is required as part of the state mining permit process.   
 
Mr. Scheetz asked if all other permits would need to be in place before Powertech would come 
before the Board of Minerals and Environment.  Chairman Hagg stated that in 2013 the Board of 
Minerals and Environment entered an Order postponing the hearing until the Nuclear Regulatory 
Commission and the Environment Protection Agency have ruled on federal permits and until the 
South Dakota Water Management Board has made a decision on the Water Permit applications 
and Groundwater Discharge Plan.  Chairman Hagg stated that it is his position that these matters 
need to be completed before the Board of Minerals and Environment continues with the mine 
permit hearing.   
 
Mr. Scheetz asked if the Board of Minerals and Environment’s decision can be appealed. 
 
Mr. McGuigan answered that the board’s decision regarding the mining permit is subject to the 
normal administrative appeal process.   
 
Bruce Ellison, counsel for Clean Water Alliance, commented that there is also an appeal of the 
Aquifer Exemption that is still waiting for a decision from the Eighth Circuit Court of Appeals.   
 
Mr. McGuigan stated that the Aquifer Exemption is before the Eighth Circuit Court of Appeals, 
but the Eighth Circuit has stayed that. 
 
Chairman Hagg thanked Mr. McGuigan for the update.  He asked that Mr. McGuigan keep the 
board informed of new developments. 
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PUBLIC COMMENT PERIOD IN ACCORDANCE WITH SDCL 1-25-1:  There were no 
public comments. 
 
NEXT MEETING:  The next meeting is tentatively scheduled for December 15, 2022.   
 
ADJOURN:  Motion by G. Haag, seconded by Scheetz, to adjourn the meeting.  A roll call vote 
was taken, and the motion carried unanimously. 
 
 
 
 
 
              
Secretary, Board of Minerals  Date   Witness    Date 
   and Environment 
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https://danr.sd.gov/Environment/AirQuality/VolkswagenTrust/VWEVCS.aspx
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