SOUTH DAKOTA COMMISSION ON GAMING

445 E. Capital Avenue ¢ Pierre, SD 57501
(605) 773-6051 « dor.sd.gov/gaming

DEPARTMENT OF REVENUE

NOTICE OF ADMINISTRATIVE HEARINGS
AND QUARTERLY BUSINESS MEETING

NOTICE IS HEREBY GIVEN that the South Dakota Commission on Gaming will hold its quarterly business
meeting on September 16, 2020 beginning at 9:00 AM MST in the City Commission Chambers at Deadwood
City Hall, 102 Sherman Street, Deadwood, South Dakota.

Due to the COVID 19 pandemic restrictions apply to the commission meeting. Public attendance to the
meeting is limited to the individuals having administrative hearings. The business meeting will be

broadcast on SD.net.

View meeting at https://www.sd.net/meeting/11/

You may call in to participate. You will be muted when entering the meeting. You must unmute yourself

to speak.
Phone number to participate 669 -900- 9128
Meeting ID: 926 7486 8223
Prompt will ask for participant ID -enter #
Passcode: 422648
AGENDA
Call to Order

Conflicts of Interest Disclosure
ADMINISTRATIVE HEARINGS
David Meddings appeal of action taken by Commission Pages 3 - 12

Charles Johnson appeal of action taken by Commission Pages 13- 41

QUARTERLY BUSINESS MEETING
Adoption of Quarterly Business Meeting Agenda
Approval of the minutes of the Quarterly Meeting of June 16, 2020 Pages 42 - 55

Old Business



https://www.sd.net/meeting/11/

Report Executive Secretary

Comments Department of Revenue Secretary Jim Terwilliger

Informal request of Frank Gould regarding cashless wagering Pages 56 - 58
Stipulation of Assurance and Voluntary Compliance

e Rocky Ladson SDCG Support License # A4510-00-SP Pages 59 - 68
Complaint Number 20-05-023-MH

e Saloon Gaming, Inc. SDCG Operator License # 00-103-OP Pages 69 - 77
Complaint Number 20-07-031-RB

Live Racing Matters
e State Race Officials Page 78
e Track Race Officials Page 79 - 82
e Racing Contracts
o Veterinary Services Cooper Animal Clinic Pages 83 - 88
o Lab Testing Center for Tox Services Pages 89 - 94
o Enforcement Services Stanley County Sheriff Page 95
Deadwood Licensing Matters Pages 96 - 109
Date of Next Meeting
December 16, 2020
Public Comment
Executive Session pursuant to SDCL 1-25-2 (1) (3) and (4) and 42-7B-8.1 (4)

Decisions on Administrative Hearings

Adjournment

SUSAN CHRISTIAN, CIA
Executive Secretary
For access, persons with special needs may call the Commission office (605) 578-3074.



Christian, Susan

S R
From: Dave meddings <meddingsdave@gmail.com>
Sent: Monday, June 29, 2020 9:10 AM
To: Christian, Susan
Subject: [EXT] Request for key license

Susan Christian, This is a request for a hearing to get my key license (#5489-03-ky) back. | was notified by Mike Gurich
that my key license was going to be taken away from me for my 3rd dui.l did surrender my license and stepped down
from my floor supervisor position at the Deadwood Mountain Grand. | have complied to all the courts requests,
including treatment and after care. Judge Callahan has sealed my 2nd dui, using my suspended imposition on April,
27,2020.(40CR118-001257).0n completion of the courts requests, my 3rd dui will also be sealed on February,
11,2021.My sobriety and recovery is going well. | have not drank since early September, 2020. | would like to continue a
career in gaming. | have been in gaming since 1991. | have made some mistakes in the past but have always complied
with the SDGC rules. | have enjoyed working in gaming. | have good credit and pay my bills. Thank you for your time and
consideration. Dave Meddings



SOUTH DAKOTA COMMISSION ON GAMING

445 E. Capital Avenue « Pierre, SD 57501
(605) 773-6051 » dor.sd.gov/gaming

DEPARTMENT OF REVENUE

AMENDED NOTICE OF HEARING

Notice is hereby given that an administrative hearing regarding the revocation of your gaming license will be
held before the South Dakota Commission on Gaming on Wednesday, September 16, 2020, at 9:00 o'clock
a.m. in the City Commission Chambers in the Deadwood City Hall, 102 Sherman Street, Deadwood, South
Dakota.

The purpose of this hearing is to take action on your request for a hearing on the revocation of your gaming
license following your voluntary surrender of the same. The hearing is held under the authority and jurisdiction
of ARSD 20:18:10:11 and 20:18:11:01 and SDCL Chapter 1-26, 23A-27-14.2, 42-7B-32 and 42-7B-75.

The following statute(s), among others, may be considered by the commission during the hearing:

23A-27-14.2. Revocation or refusal of gaming or racing license--Conditional license.

Notwithstanding§§ 23A-27-14 and 23A-27-17, a person who has received an order pursuant to the provisions of§
23A-27-13 for a felony offense, who is licensed or seeks to be licensed by the South Dakota Commission on Gaming
pursuant to the provisions of§ 42-7B-22 or subdivision 42-7-56(12), shall have an application refused or a license
revoked after a hearing as provided pursuant to chapter 1-26 unless the person has successfully completed the
probationary period imposed by the court. However, the commission may grant a conditional license during the
probationary period imposed by the court if the applicant or licensee proves by clear and convincing evidence
to the satisfaction of the commission that the person is suitable to hold the license.

The matter to be asserted is that on January 9, 2020, you plead guilty to a charge of SDCL 32-23-1(2) Driving
Under the Influence, a Class 6 Felony and that on Feb 7, 2020, you received an Order Suspending Imposition of
Sentence in Lawrence County Circuit Court, Fourth Judicial Circuit and voluntarily surrendered your gaming license
in March 2020. As a result of the voluntary surrender, the Gaming Commission revoked your license without a
hearing and provided written notice to you pursuant to SDCL 42-7B-75. You have requested a hearing.

As a result of this hearing the Commission may revoke your gaming license and impose a monetary penalty of up
to $5000 or issue a conditional license.

This hearing is an adversary proceeding and will be conducted as a "contested case" in accordance with SDCL
Chapter 1-26. You have the right to be present at the hearing, to be represented by a lawyer, to testify on your own
behalf, fo call witnesses to testify on your behalf and to question witnesses who testify against you. These and other
due process rights will be forfeited if they are not exercised at the hearing.



If the amount in controversy exceeds $2500 or if a property right may be terminated any party may require the
Commission to use the South Dakota Office of Hearing Examiners by giving notice to the Commission no later than
10 days after service of this Notice of Hearing, which is issued pursuant to SDCL 1-26-17.

Any decision of the Commission may be appealed to the Circuit Court and the Supreme Court as provided by law.

Dated the 17t day of August, 2020

Susan Christian, CIA

Executive Secretary

South Dakota Commission on Gaming
87 Sherman Street
Deadwood, SD, 57732

CERTIFICATE OF SERVICE
I, Susan Christian, do hereby certify that | served a copy of the foregoing Notice of Hearing upon:
Dave Meddings
221 South Main
Lead, SD 57754

By US Mail first class with postage prepaid on the 17" day of August, 2020



SOUTH DAKOTA COMMISSION ON GAMING

445 E. Capital Avenue - Pierre, SD 57501
(605) 773-6051 - dor.sd.gov/gaming

DEPARTMENT OF REVENUE

TO: Commissioners

FROM: Susan Christian, Executive Secretary
SUBJECT: Revocation of voluntarily surrendered license
DATE: June 16, 2020

During the month of March 2020 two licensees voluntarily surrendered their gaming licenses
after pleading guilty to a Class 6 felony. Each licensee received an Order Suspending Imposition
of Sentence.

| am recommending that the Commission take action and revoke the license of Dave Meddings
and the license of Kaylee Mccullock pursuant to:

SDCL 42-7B-75

Cancellation or revocation of voluntarily surrendered license. Any license granted pursuant to
the provisions of this chapter which is voluntarily surrendered by the licensee may be cancelled
or revoked without a hearing unless the licensee files a written request for a hearing within thirty
days after receiving written notice of the revocation or cancellation from the commission.

Source: SL 2015, ch 220,§ 3.

We will then send each licensee written notification of the revocation and advise that the
revocation will be effective immediately unless we receive a written request for a hearing with 30

days of receipt of the revocation notice.




SOUTH DAKOTA COMMISSION ON GAMING

87 Sherman Street » Deadwbod, SD 57732

e e 4 (605) 578-3074 + dor.sd.gov/gaming
 DEPARYMEN] OF REVENUE &

Originally sent via USPS Ist class on June 17, 2020.
Received e-mail requesting a hearing on June 29, 2020.

June 17, 2020 Resent USPS certified on June 30, 2020.

NOTICE OF REVOCATION OF LICENSE

TO: Dave Meddings
221 South Main
Lead, SD 57754

RE: Revocation of S.D.C.G. Key License # 5489-03-KY

The commission took action and revoked your gaming license at the June 16, 2020 meeting
pursuant to SDCL 42-7B-75. You were notified that the commission would be taking action to
revoke your licenses via certified mail on April 17, 2020.

SDCL 42-7B-75 Cancellation or revocation of voluntarily surrendered license. Any license
granted pursuant to the provisions of this chapter which is voluntarily surrendered by the
licensee may be cancelled or revoked without a hearing unless the licensee files a written
request for a hearing within thirty days after receiving written notice of the revocation or
cancellation from the commission.

Source: SL 2015, ch 220, § 3.

Please notify me either by email to susan.christian@state.sd.us or in writing to the address
printed above no later than July 17, 2020 as to whether you are requesting a hearing.

Dated the 17th day of June 2020.

Susan Christian

Executive Secretary
South Dakota Commission on Gaming




SOUTH DAKOTA COMMISSION ON GAMING

87 Sherman Street + Deadwood, SD 57732
(605) 578-3074 - dor.sd.gov/gaming

April 17, 2020

NOTICE OF REVOCATION OF LICENSE

TO: Dave Meddings
221 South Main
Lead, SD 57754

S.D.C.G. Key License # 5489-03-KY

NOTICE IS HEREBY GIVEN that at the June 16, 2020 meeting the commission will take action to cancel or
revoke the gaming license you voluntarily surrendered.

Pursuant to SDCL 42-7B-75 Cancellation or revocation of voluntarily surrendered license. Any license granted
pursuant to the provisions of this chapter which is voluntarily surrendered by the licensee may be cancelled or
revoked without a hearing unless the licensee files a written request for a hearing within thirty days after
receiving written notice of the revocation or cancellation from the commission.

Source: SL 2015, ch 220, § 3.

Please notify me either by email to susan.christian®state.sd.us or in writing to the address printed above no
later than May 17, 2020 as to whether you are requesting a hearing.

Dated the 17th day of April 2020.

s (lhidon—
Susan Christian

Executive Secretary

South Dakota Commission on Gaming

Email: susan.christian i state.sd.us

SC: s¢ 8



STATE QF SOUTH DAKOTA 3 IN CIRCUIT COURT

: 88 .
COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT
**********fffffffkf".‘.f,ﬁ?f*******************ﬁ*?”?***?"*******"‘7*******
STATE OF SOUTH DAKOTA, * CRI 19-833

Plaintiff, ORDER SUSPENDING
Vs,

IMPOSITION OF SENTENCE

A+ * ok

DAVID BRIAN MEDDINGS,
Defendant. *

BhkRk kA dhrk kb hkkd kb bk kb Ak dkbh ks hkkihhokhdkhhekdedokhdkkd bk kikd
An Indictment was filled in this Court on the 28th day of

August, 2019, charxging the Defendant with the crime of Count I:
Driving Or Physical Control Of A Motor Vehicle While There ¥as
0.08 Percent Or More By Weight 0f Alcchol In Blood (8DCL 32-23-
1{(1)) Or In The BRAlternative Count IA: Driving Or Physical Control
0f A Motor Vehicle While Under the Influence of an Alcoholic
Beverage (SDCL 32-23-1(2)) and a Part II Information was filed in
this court on the 16th day of August, 2019,

On the 15th day of October, 2018, the Defendant appeared
along with his counsel, Joseph Kosel, and was arraigned on said
Indictment. The Court advised the Defendant of all constitutional
and statutory rights pertaining to the charges that had been filed
against the Defendant, including, but not limited to:

1. The right not to be compelled in any criminal case to

be a witness against himself.

2. The right tc a speedy and public trial by an impartial
jury in Lawrence County, South Dakota.

3. The right to the assistance of a lawyer and the right
to a court appointed attorney if he cannot afford to
hire his\her own lawyer.

4. The right to confront and cross—examine the witnesses
againat him\her.

5. The right to compel withesses to appear by subpoena on
nis\her own behalf.

6. That (s)he is presumed to be not guilty of the charge

and the burden is on the State to prove the elements of
the charge beyond a reasonable doubt.

Filed on:02/19/2020 LAWRENCE County, South Dakata 40CRI119-000833




7. That a factual basis for a guilty plea must exist.

8: -~ An explanation of the maximum penalties and mandatory-
penalties.

9. The right to know the nature and cause of the
accusation against him\her.

10, The right to plead not guilty and to persist in that
plea.

11. That by pleading guilty oxr nolc contendere (s)he waives
his\her right to a txial, the right to confront and

cross—-examine witnesses against him\her and the right
not to be compelled to incriminate himself\herself.

The Defendant pled not guilty to the charge.

On the 31st day of December, 2019, the Defendant appeared
along with his counsel, Joseph Kosel, and was arraigned on said
Indictment. The Court advised the Defendant of all constituticnal
and statutory rights pertaining to the charges that had been filed
against the Defendant, the Defendant plesaded guilty to the charge
of Count I: Driving Or Physical Control Of A Motor Vehicle While
There Was 0.08 Percent Or More By Weight Of Alcohol In Blood (SDCL
32-23-1(1)) and admitted to the Part II Information Alleging Class

6 Felony,

It is the determination of the Court that the Defendan.t has
been regularly held to answer for said offense; that said plea was
voluntary, knowing and intelligent; that the Defendant was
represented by competent counsel; that the Defendant understood
the nature of the consequences of the plea at the time said plea
was entered; and that a factual basis exlsted for the plea,

The Court being satisfied that the ends of justice and the
best interest of the public as well as the Defendant will be
served thereby and the Court receiving a plea of guilty to a crime

10



‘that is not punishable by life imprisonment and the Defendant
never before having bheen convicted of 2 crime which would
..constitute. a felony .in . this State, <this .- Court -exercises is
judicial clemency under SDCL 23A-27-13 and with the consent of the
Defendant;

IT IS HEREBY ORDERED that on the 11t day of February, 2020
imposition of gentence is suspended pursuant to SDCL 23A-27-13 and
the Defendant is placed on supervised probation for a period of
three (3) years, upon the following terms and conditions:

1) Defendant shall be placed under the supervision of the
Chief Court Service Officer of this Judicial Circuit, or
his representative therecf, for a period of three (3)
years. :

2) Defendant shall obey all of the conditions placed upon
him by ‘the Court Service Officer (said conditions to be
attached and incorporated by reference with.this Order
and to be signed by the Defendant}.

3} Defendant shall pay costs in the amount of $106,.50 LEOTF
4+ $85.00 Blood testing fees + $50.00 DWI Surcharge and a
fine in the amount of $400,00.

4) Defendant shall attend and successfully complete
intensive outpatient treatment and -abide by all
recommendations including attending aftercare.

5) Defendant shall violate no laws.

6) Defendant shall serve 35 days in the Lawrence County Jail
to be complsted by Februaxry 11, 2021. Defendant shall
recelve credit for time served of 3 days.

7) Defendant shall not consume nor possess any mind altering
substances including alccholic beverages or THC while on
probation.

8) Defendant shall submit to a warrantless search and
seizure of her breath, blood, urine, person, place or
possessions at the reguest of any law enforcement officer
or court services officer.

9) Defendant shall not enter or remain in any establishment
where the primary source of income comes from the sale of
alcoholic beverages or from gaming unless authorized from
his probation officer.

11



10)The Defendant shall attend and successfully complete
“Moral Reconation Therapy if recommended if recommend by
his probation officer.

11)The Defendant shall attend and successfully complete
Cognitive Behavioral Interventions For Substance Abuse if
recommended.

12} Defendant shall serve on the MADD Victim Impact Panel.

IT IS FURTHER ORDERED that the Defendant’s privileges to
operate a motor vehicle in the State of Scuth Dakota shall be
revoked for a period of twelve (12) months conditionally.
Defendant is. authorized to have a permit upon proof of financial
responsibility and participation in the 24/7 or SCRAM program.

IT IS FURTHER ORDERED that any bond posted herein be
exonerated.

IT IS FURTHER ORDERED that the Court expressly reserves
control and jurisdiction over the Defendant for the period of
sentence imposed and that this Court may revoke the suspension at
any time and reinstate the sentence without diminishment or credit
for any.of the time that the Defendant was on probation.

I IS YURTHER ORDERED that the Court resexrved the right to
amend any or all of the terms of this Order at any time.

4
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NOTICE OF APPEAL 226

You are hereby notified that you have a right to appeal as
provided by SDCL 23A-32-15, which you must exercise within thirty
{30) days from the date that this Judgment and Sentence is signed,
attested and filed, written Notice of Appeal with the lLawrence
County Clerk of Courts, together with proof of service that copies
of such Notice of Appeal have been served upon the Attorney
General of the State of South Dakota, and the Lawrence County
State's Attorney.

Filed 0n:02/19/2020 LAWRENCE County, South Dakata 40CRI19-000833
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AUG 13
Hi Mrs. Christian. I ?0?0
| . S0CG-Degygq
My name is Charles Wayne Johnson, my license number used to be #A83M
SP. I used to be employed at Tin Lizzie Gaming Resort until an incident occurred in
which the gaming commission believe I was not truthful about and they revoked my
license and put me on the exclusion list. I would like to get a contested case hearing to

get off the exclusion list and potentially get a license again.

Charles Wayne Johnson

13



SOUTH DAKOTA COMMISSION ON GAMING

445 E. Capital Avenue - Pierre, SD 57501
(605) 773-6051 « dor.sd.gov/gaming

DEPARTMENT OF REVENUE

NOTICE OF HEARING

Notice is hereby given that an administrative hearing will be held before the South Dakota Commission
on Gaming on Wednesday, September 16, 2020, at 9:00 o’clock a.m. in the City Commission Chambers in the
Deadwood City Hall, 102 Sherman Street, Deadwood, South Dakota, regarding your inclusion on the Exclusion
List.

The purpose of this hearing is to take action on your request for a hearing contesting your placement on
the Exclusion List by the South Dakota Commission on Gaming.

This hearing is held under the authority and jurisdiction of ARSD 20:18:11:01 and SDCL Chapter 1-26,
and 42-7B-62.

The following statutes and rules, among others, may be considered by the commission during the
hearing:

SDCL 42-7B-60, 42-7B-61, 42-7B-62 and ARSD 20:18:08.01:02.

Copies of the statutes and rules cited above are available at the Commission on Gaming office at 87 Sherman
Street, Deadwood, South Dakota or the Commission’s website www.dor.sd.gov/Gaming.

The matter to be asserted is that on March 22, 2017, the South Dakota Commission on Gaming held an
administrative hearing on Initial Complaint #16-09-050-BS pursuant to Administrative Procedures Act, SDCL
Ch. 1-26 as a contested case pursuant to that Act. As a result of this hearing the South Dakota Commission
revoked your gaming license and placed you on the Exclusion List. You appealed the South Dakota
Commission on Gaming’s Decision and Order. The South Dakota Supreme Court upheld the South Dakota
Commission on Gaming’s decision. Pursuant to SDCL 42-7B-61(4) the Gaming Commission placed you on the
Exclusion List effective June 22, 2018. You have requested a hearing contesting that placement.

As a result of this hearing the Commission may remove your name from the Exclusion List or may deny
your request and your name will remain on the List.

This hearing is an adversary proceeding and will be conducted as a “contested case” in accordance with
SDCL Chapter 1-26. You have the right to be present at the hearing, to be represented by a lawyer, to testify on
your own behalf; to call witnesses to testify on your behalf and to question witnesses who testify against you.
These and other due process rights will be forfeited if they are not exercised at the hearing.

If the amount in controversy exceeds $2,500 or if a property right may be terminated any party may
require the Commission to use the South Dakota Office of Hearing Examiners by giving notice to the
Commission no later than ten days after service of this Notice of Hearing, which is issued pursuant to SDCL 1-

26-17.

The decision of the Commission on Gaming based on the hearing may be appealed to the Circuit Court
and the State Supreme Court as provided by law.

14



Dated this 14" day of August, 2020.

KMV\
Susan Christian:CIA T
Executive Secretary
South Dakota Commission on Gaming
87 Sherman Street
Deadwood, SD, 57732

CERTIFICATE OF SERVICE

I, Susan Christian, do hereby certify that I served a copy of the foregoing Notice of Hearing upon:

Charles Johnson
102 Artesian Street
Fruitdale, SD 57717

by US Mail first class with postage prepaid on the 14% day of August, 2020.

Susan Christian

15
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‘SOUTH DAKOTA
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CHARLES JOHNSON,
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Plaintiff and Appellant,

Defendant and Appellee.
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APPEAL FROM THE CIRCUIT COURT OF

STATE OF SOUTH DAKOTA
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MICHAEL F. SHAW
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May, Adam, Gerdes &
Thompson LLP
Pierre, South Dakota
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OPINION FILED 06/20/18
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#28436
GILBERTSON, Chief Justice
{91.] After concluding that Charles Johnson mishandled money while
working in a casino and that he was dishonest in the subsequent investigation, the
South Dakota Commission on Gaming revoked Johnson’s gaming support license
and banned him from entering any gaming establishment in South Dakota.
Johnson appealed the Commission’s decision to the circuit court, which reversed the
Commission’s decision. The Commission now appeals to this Court. We reverse the
circuit court’s decision and affirm the Commission’s decision.

Facts and Procedural History
[92.) In September 2016, Charles Johnson held a gaming support license
and was employed at Tin Lizzie’s Casino in Deadwood as a dealer and pit
supervisor. At the time, Johnson had held a gaming license in South Dakota for
nearly three years. Before coming to South Dakota, Johnson had held a gaming
license in the State of Washington, where he worked in the gaming industry for

over 13 years.

[93.] On September 19, 2016, Johnson was working as a pit supervisor at
Tin Lizzie's when Mark Haddad visited the casino. Johnson and Tin Lizzie's

general manager, Austin Burnham, recognized Haddad as a suspected cheater and
the subject of an ongoing investigation by the Commission. While Burnham
attempted to contact the Commission, Johnson assumed the role of “stickman” at
the craps table where Haddad began gambling. Unable to reach the Commission,

Burnham returned to the table, where Johnson had already transitioned to the role

17



#28436
of dealer.! At the time Burnham returned, Haddad had $20 in chips on the table:

one $15 bet, one $4 bet, and a $1 tip. Burnham asked Haddad for identification,
and when Haddad refused, Burnham asked him to leave.

[94.] As Burnham asked Haddad to leave, Haddad placed his hand on the
chips remaining in his tray. Johnson picked up the chips comprising Haddad’s $15
bet and placed them in Haddad’s chip tray. Still facing Burnham, Haddad walked
away with only the chips in his tray that he had already placed his hand on; he left
behind the $15 in chips that Johnson had returned to the tray. After Haddad left
the table, Johnson picked up the $15 in chips from Haddad’s tray as well as the |
other $5 in chips that Johnson had forgotten were still on the table. Johnson placed
the chips next to the table’s bank, placing a marker on top of the chips to indicate
they were not part of the bank. After the only other player at the table left,
Johnson placed the entire $20 in chips in the tip box.2

[95.] On September 29, 2016, Brandon Snyder, an enforcement agent
working for the Commission, responded to Burnham's September 19 report. While
reviewing video recordings of Haddad’s activities at Tin Lizzie’s, Agent Snyder
noticed that Johnson had placed Haddad’s chips in the tip box. On September 30,

Agent Snyder interviewed Burnham as well as Tin Lizzie’s table-games manager,

1. According to the record, the stickman is in charge of the dice, and the dealer
is in charge of the table’s “bank” of chips. The words dealer and stickman are
also defined by regulation. See ARSD 20:18:33:01(5) (defining dealer as “a
casino employee who either works each end of the table or as a stickman at a
table”); ARSD 20:18:33:01(9) (defining stickman as “the dealer who calls the
game and handles the stick”).

2. Tin Lizzie’s policy was to divide tips among all employees working at the
time. Thus, Johnson personally received only $1.05 of the $20.
.2

18



#28436

Donica Schumacher. Burnham and Schumacher both advised Agent Snyder that
the casino’s policy on found or unclaimed chips is to hold the chips if the identity of
the owner is known and to place the chips in the cage if the owner is unknown.
[(96.] Agent Snyder also interviewed Johnson on September 30, 2016,
regarding the incident. Johnson asserted that when he returned the $15 in chips to
Haddad’s tray, he also informed Haddad that those chips belonged to Haddad.
Johnson further asserted that a second player at the craps table also tried to tell
Haddad that he had chips remaining at the table. When Agent Snyder asked
Johnson what happened after the second player left, Johnson responded: “[W]ell we
weren't going to get any more play, so, we didn’t know what the guy wanted, so we
just dropped it in the tip box.” Agent Snyder asked Johnson to provide a written
statement on a form provided by the Commission. When agent Snyder returned to
Tin Lizzie's several days later, he saw a blank form like the one he left for Johnson
and assumed Johnson had not completed it.

[97.]) On November 4, 2016, Agent Snyder filed a complaint against
Johnson, alleging that he took the property of another without notifying the box
person or pit supervisor. Johnson answered the complaint sometime in November

or early December 2016.3 In his answer, Johnson's account of the September 19,

2016 incident changed. Whereas Johnson indicated in his September 30 interview
with Agent Snyder that he did not know what Haddad intended by leaving the $20

in chips, Johnson claimed in his answer to the complaint that he “believed [Haddad]

3. Johnson’s written response is undated, but on December 6, 2016, the
Commission sent a letter to Johnson that acknowledges receipt of his
response.

.3.
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#28436

was leaving the chips for the dealers since [Haddad] was trying to tip us anyway.”
In the answer, Johnson also claimed he made two attempts before Haddad walked
away—rather than one—to tell him that he had left money at the table. Johnson
further claimed in the answer that “[wlhen [Haddad] was about half way out [of]
the room, [Johnson] yelled to him once more ‘that he left chips on the table.”

[98.] When Johnson submitted his answer to the complaint, he also
submitted the written statement that Agent Snyder had requested on

September 30, 2016. The factual assertions in this written statement, which is
dated September 30, vary slightly from both Johnson’s interview with Agent Snyder
and Johnson’s answer to the complaint. In the statement, Johnson claimed making
three attempts before Haddad walked away to tell him that he had left money at
the table. But the written statement makes no mention of yelling at Haddad after
Haddad was halfway out of the room. And while Johnson indicated in his interview
that he did not know what Haddad intended to happen to the $20 in chips, and he
indicated in his answer that he affirmatively believed Haddad intended the chips to
be a tip, Johnson instead indicated in the written statement that he “assumed” the
money was intended to be a tip.

[99.] The Commission responded to Johnson’s answer on December 6, 2016.
Larry Eliason, the Commission’s Executive Secretary, informed Johnson that the
matter could be resolved through an informal meeting rather than a formal hearing.
Johnson and Secretary Eliason met informally on January 5, 2017. Secretary
Eliason offered to settle the matter by suspending Johnson’s gaming support license

for 30 days. Johnson declined, choosing to proceed to a formal hearing. After
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#28436

leaving the meeting, however, Johnson returned to speak with Secretary Eliason.
Johnson handed $20 to Secretary Eliason and said: “If you think I was a thief and
dishonest there’s his $20.” Secretary Eliason refused to accept the money.

{§10] The Commission held a formal bearing on March 22, 2017. Agent
Snyder, Secretary Eliason, and Johnson each testified at the hearing. In addition to
testimony, the Commission viewed a video-only recording of Johnson’s alleged
misconduct from September 19, 2016. The Commission also viewed video and audio
recordings of Johnson's attempt to give $20 to Secretary Eliason after their
January 5, 2017 meeting. The Commission concluded that Johnson violated two
administrative regulations by placing a patron’s chips in the tip box and by being
untruthful in the subsequent investigation. Considering these infractions,
Johnson’s attempt to give $20 to Secretary Eliason, and a previous suspension of
Johnson’s gaming license, the Commission decided to revoke Johnson's gaming
Jicense and exclude him from all gaming establishments in South Dakota.

[g11] Johnson appealed the Commission’s decision to the circuit court. On
appeal, the court’s review was confined to the administrative record. The court held
that several of the Commission’s factual findings are clearly erroneous, including
the Commission’s findings that the $20 in chips belonged to Haddad and that
Johnson was dishonest during the investigation. The court also held that the
sanction imposed by the Commission was an abuse of discretion.

(912} The Commission now appeals to this Court, raising the following

jssues:

1. Whether the Commission erred by concluding Johnson
acted dishonestly or fraudulently.

5.
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2. Whether the Commission erred by concluding Johnson
failed to report an irregularity.

3. Whether the Commission abused its discretion by
revoking Johnson’s license and adding him to the
exclusion list.

Standard of Review
[913] The central issue in this appeal is the formal adjudication of a
contested case by an administrative agency. Therefore, this appeal is governed by

South Dakota’s Administrative Procedures Act, SDCL chapter 1-26. When the
circuit court's review is limited to the administrative record,4 on appeal this Court

makes “the same review of the administrative tribunal’s action as did the circuit

court.” Dakota Trailer Mfg., Inc. v. United Fire & Cas. Co., 2015 8.D. 55, { 11,

866 N.W.2d 545, 548 (quoting Peterson v. Evangelical Lutheran Good Samaritan

Soc’y, 2012 5.D. 52, 9 13, 816 N.W.2d 843, 847). Questions of law are reviewed

de novo. Id. Matters of reviewable discretion are reviewed for abuse. SDCL 1-26-

36(6). The agency's factual findings are reviewed under the clearly erroneous

standard. SDCL 1-26-36(5). The agency’s decision may be affirmed or remanded

but cannot be reversed or modified absent a showing of prejudice. SDCL 1-26-36.
Analysis and Decision

[M14.] The ultimate question in this appeal is whether the Commission

abused its discretion by revoking Johnson's gaming support license and placing him

4, The circuit court’s review is usually confined to the administrative record.
SDCL 1-26-35. However, “in cases of alleged irregularities in procedure
before the agency, not shown in the record, proof thereon may be taken in the
court.” Id. A circuit court’s factual findings and legal conclusions regarding

such proof of irregularities would be entitled to the usual deference afforded a

cireuit court. SDCL 1-26-37. But this appeal does not involve SDCL 1-26-35.
-6-
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on the exclusion list. The Commission cited three reasons for its decision. First, the
Commission found that the $20 in chips belonged to Haddad, that Johnson did not
attempt to determine Haddad’s identity, and that consequently, Johnson's placing
the $20 in chips in the tip box “constituted dishonest or fraudulent conduct” in
violation of ARSD 20:18:09:02. Second, as a further violation of ARSD 20:18:09:02,
the Commission found that Johnson was dishonest in statements he made during
the investigation and hearing. And third, the Commission found that Johnson
violated ARSD 20:18:33:11 and Tin Lizzie's in-house policy by failing to report an
irregularity to his imme;iiate supervisor. The circuit court reversed the
Commission’s decision on each of these points.

[915.] 1 Whether the Commission erred by concluding
Johnson acted dishonestly or fraudulently.

[116.] The Commission first determined that Johnson violated

ARSD 20:18:09:02, which states: “Any act, whether of the same or of a different
character than specified in this article, that constitutes dishonesty or fraudulent
conduct, whether arising within or without the pursuit of the license privilege,
committed by a licensee is grounds for disciplinary action.” The Commission found
that the $20 in chips belonged to Haddad, that Johnson did not attempt to identify
Haddad, and that consequently, Johnson's taking the chips and placing them in the
tip box was dishonest or fraudulent. The circuit court rejected the Commission’s
finding as a factual matter, concluding there was “[njo evidence produced to show
the money was not in fact left as a ‘tip.” The Commission’s findings assume and

presuppose it to be found money despite complete lack of evidence.”
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[917.] The circuit court did not review the Commission’s factual findings
under the correct standard. As noted above, the court was required to “give great
weight to the findings made and inferences drawn by [the Commission] on
questions of fact.” SDCL 1-26-36. The Commission’s factual findings may be set
aside only if they are “[c]learly erroneous in light of the entire evidence in the
record[.]” SDCL 1-26-36(5). Thus, the question is whether “a complete review of
the evidence leaves the Court with a definite and firm conviction that [the
Commission made] a mistake” by finding that the $20 in chips belonged to Haddad.
See Aguilar v. Aguilar, 2016 S.D. 20, 9 9, 877 N.W.2d 333, 336 (quoting Clough v.
Nez, 2008 S.D. 125, § 8, 7569 N.W.2d 297, 301).

[y18] There is sufficient evidence in the administrative record to prevent the
conclusion that the Commission’s factual findings on this matter are clearly
erronecus. [t is undisputed that at the beginning of the September 19, 2016
encounter, Haddad owned the $20 in chips at issue. It is also undisputed that
Haddad overtly exercised ownership of the chips by placing $19 in chips as wagers
and a $1 chip as a tip. It is further undisputed that Johnson ultimately took the
$20 in chips from the table and placed them in the tip box. This is prima facie
evidence that supports the complaint’s allegations that Johnson took money
belonging to a patron and placed it in the tip box. Consistent with Haddad’s
apparent ownership of those chips, Johnson attempted (at least once) to return
them to Haddad when he started to walk away from the table. Even after Haddad
walked away, Johnson did not immediately place the chips in the tip box; rather,

Johnson continued to treat the chips as the property of a recognized and identifiable
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patron by placing them aside and marking them as separate from the table’s bank.
It was only after all other players left the table that Johnson finally placed
Haddad’s chips in the tip box. Johnson's earliest account of the September 19, 2016
incident also supports the conclusion that Haddad did not intend to leave $20 in
chips as a tip—when interviewed by Agent Snyder on September 30, Johnson stated
that he “didn’t know what [Haddad] wanted” to do with the chips.

[§19.] In contrast to the evidence that supports the Commission’s factual
findings, neither Johnson nor the circuit court have identified any evidence—aside
from Johnson’s own statements—that affirmatively supports the assertion that
Haddad intended to leave his chips as a $20 tip. The only support for this view is
Johnson’s answer to the complaint, in which he affirmatively claimed that he
thought the money was intended to be a tip. But as noted above, Johnson’s answer
contradicts his interview statement, in which he indicated he did not know what
Haddad intended. His answer also contradicts his written statement, in which he
indicated he merely assumed the chips were intended as a tip. Considering the
evidence discussed above, Johnson’s inconsistent version of the September 19, 2016
incident is not sufficient to create a definite and firm conviction that the
Commission made a mistake.

[920.] In addition to finding that Johnson acted dishonestly or fraudulently
in placing Haddad’s chips in the tip box, the Commission also found that Johnson
was dishonest in statements he made during the investigation and hearing.
Specifically, the Commission found that Johnson’s claim that he repeatedly

attempted—including yelling—to inform Haddad that the chips belonged to Haddad

.9.
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was dishonest. The Commission specifically found Johnson’s testimony and claims
on this point not credible. Even so, the circuit court held that because the video
recording of September 19, 2016, does not include audio, “there was no evidence
presented to dispute Johnson's assertions.”

(21} Again, the circuit court failed to apply the appropriate standard of
review. Because the Commission is the only tribunal involved in this case that has
seen and heard Johnson testify, the court was required to give “due regard” to the
Commission’s credibility determinations. Foley v. State ex rel. S.D. Real Estate
Comm'n, 1999 S.D. 101, § 9, 598 N.W.2d 217, 220. And importantly, the record
supports the Commission’s credibility determination. As noted above, Johnson’s
account of the September 19, 2016 incident varied between his interview, his
answer to the complaint, his written statement, and his hearing testimony.
Johnson’s first account mentioned notifying Haddad of the chips only once. Butin
his answer to the complaint, Johnson claimed he made two attempts to notify
Haddad before Haddad left the table and that he then yelled to Haddad while
Haddad was halfway across the room. Then in his written statement, Johnson
claimed he made three attempts to notify Haddad—all made before Haddad left the
table. Finally, at the hearing, Johnson denied yelling to Haddad. And as the
Commission noted in its findings, the video recording of the incident does not give
any visual indication to support Johnson’s claims.

(922} In light of the foregoing, the Commission did not err by concluding
Johnson violated ARSD 20:18:09:02. A complete review of the record does not

create a definite and firm conviction that the Commission erred in finding that
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Johnson placed chips belonging to a patron in the tip box. Nor does that review
create a definite and firm conviction that the Commission erred in finding that
Johnson was dishonest during the investigation and hearing. Therefore, the circuit
court erred by disregarding the Commission’s factual findings.

[923.] 2. Whether the Commission erred by concluding
Johnson failed to report an irregularity.

[924.] The Commission also determined that Johnson’s conduct on
September 19, 20186, violated ARSD 20:18:33:11, which states:
If any irregularity occurs, the dealer shall notify the box person
or pit supervisor, who shall direct the dealer to take the most
appropriate action which the box person or supervisor believes
to be fair and equitable, and shall observe such action being
taken. The box person or pit supervisor, and not the dealer,

must make all decisions concerning disputed play or the
payment or collection of wagers.

The Commission contends that the disposition of Haddad’s $20 in chips concerns
“the payment or collection of wagers” under ARSD 20:18:33:11. Because Johnson
was functioning as the dealer, the Commission concludes that he was prohibited
from making any decision concerning those wagers and that he was required to
report the issue to a supervisor. The circuit court held as a matter of law that the
Commission misinterpreted ARSD 20:18:33:11. Noting that on September 19, 2016,
Johnson was acting as both dealer and pit supervisor, the court concluded that
Johnson was not required to seek guidance from anyone else. In essence, while the
Commission viewed Johnson’s status as a dealer as overriding his status as the pit
supervisor, the court viewed Johnson’s status as a pit supervisor as overriding his

status as a dealer.

-11-
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[925.] We decline to address this issue. As noted above, the Commission’s
factual findings support its conclusion that Johnson’s conduct on September 19,
2016, violated ARSD 20:18:09:02. Therefore, it is not necessary to determine
whether that same conduct alse violated ARSD 20:18:33:11.

[926.] 3 Whether the Commission abused its discretion by

revoking Johnson’s license and adding him to the
exclusion list.

[927) The final issue involves the sanction that the Commission imposed on
Johnson. As noted above, during their January 5, 2017 meeting, Secretary Eliason
offered Johnson a 30-day suspension to settle the matter. But after the March 22,
2017 hearing, the Commission ultimately revoked JohnsPn’s gaming support license
and excluded him from all gaming establishments in South Dakota. In the circuit
court’s view, “[tJhe only thing that changed during that time frame was that
Johnson exercised his right to a hearing as allowed pursuant to the applicable
statutes and procedures.” Thus, the circuit court held that the sanction was an
abuse of discretion as measured relative to Secretary Eliason’s settlement offer
rather than as an absolute measure.

[128.] The circuit court’s reasoning misperceives the role of the executive
secretary. The executive secretary makes recommendations to the Commission, but
he is not a commissioner and so is not involved in the actual adjudication of a
contested case. Secretary Eliason’s offer to settle the complaint was analogous to
the State offering a plea agreement to a criminal defendant. The Commission was
no more required to adhere to the terms of Secretary Eliason’s rejected settlement

offer than a sentencing court is required to adhere to a rejected plea agreement.

.12-
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[929.] The Legislature expressly gave the Commission power both to revoke
gaming licenses, see SDCL 42-7B-11, and to create a list of persons to be excluded
from all licensed gaming establishments, see SDCL 42-7B-61. In reaching its
decision, the Commission considered both Johnson’s dishonesty in taking chips that
belonged to a patron and placing them in the tip box and his dishonesty in giving
varying accounts of the September 19, 2016 incident. The Commission also
considered its previous suspension of Johnson's gaming license. Finally, the
Commission considered Johnson's attempt to give $20 to Secretary Eliason. The
Commission—the agency specifically tasked by the Legislature with administering
gaming in South Dakota—found that the totality of Johnson's conduct “could create
or enhance a risk of the fact or appearance of unsuitable, unfair or illegal practices
and activities in the conduct of gaming.” The Commission did not abuse its
discretion.

Conclusion
(9130 The Commission’s factual finding that Johnson took money belonging
to a patron and placed it in the tip box is not clearly erroneous. Nor is the
Commission’s factual finding that Johnson was dishonest in the subsequent
investigation clearly erroneous. The sanction imposed by the Commission was

within its discretion.

[931.] We reverse the circuit court’s decision and affirm the Commission’s
decision.
[932.] ZINTER, KERN, and JENSEN, Justices, and SEVERSON, Retired

Justice, concur.
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STATE OF SOUTH DAKOTA
DEPARTMENT OF REVENUE
SOUTH DAKOTA COMMISSION ON GAMING

South Dakota Commission

on Gaming, No. 16-09-050-BS

Plaintiff,

FINDINGS OF FACT AND

-8~
CONCLUSIONS OF LAW

Charles Johnison
SDCG Support License # A8365-14-SP,

e . S L W P S

Defendant.

WHEREAS this matter having come on as a contested case hearing
before the South Dakota Commission on Gaming on Wednesday, March 22,
2017, at City Hall, 102 Sherman Street, Deadwood, South Dakota, 57732,

pursuant to a Notice of Hearing dated January 18, 2017, and

WHEREAS Defendant having personally appeared and also being
represented through his attormey, Roger Tellinghuisen of Rapid City, South
Dakota; the Plaintiff having appeared through its attorney, Michael F. Shaw of
Pierre, South Dakota; Commission members present were Dennis McFarland,
Karen Wagner and Karl Fischer; also present were Executive Secretary Larry B.
Eliason and Gaming Commission Enforcement Agent Brandon Snyder; the
Commission further noting that Defendant having held a gaming support
license and an initial Complaint having been issued against the Defendant
dated November 4, 2016, alleging that the Defendant had engaged in conduct
constituting grounds for disciplinary action relating to an incident which
occurred on or about September 19, 2016, at a craps table at Tin Lizzie's
Casino where he was employed; the Commission having heard the arguments
and evidence presented and being fully advised in the premises, hereby makes

the following Findings of Fact:
FINDINGS OF FACT

1. That Defendant Charles Johnson holds a gaming support license
and is employed as a dealer and pit supervisor at the Tin Lizzie’s Casino in

Deadwood. A-1
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2. That following a recent meeting of the South Dakota Commission
on Gaming, Austin Burnham, General Manager at Tin Lizzie’s, notified Gaming
Commission Special Agent Brandon Snyder of a potential cheating incident at
the craps table at Tin Lizzie’s.

3. After receiving the report, Agent Snyder viewed video surveillance
from Tin Lizzie’s and observed what appeared to be a dice sliding incident on
the craps table. Dice sliding is a method of cheating in the game of craps.

4. Agent Snyder continued to investigate the incident and was able to
identify the individual observed to be cheating on the video as Mark Haddad.
Agent Snyder communicated with General Manager Burnham regarding his
investigation and Burnham was aware that Snyder knew the identity of the
individual. Smyder did not disclose Haddad’s identity to Burnham as there was

an ongoing investigation.

5. During his investigation Agent Snyder did a photo line-up of
Mr. Haddad with various employees at Tin Lizzie’s. Snyder talked with
Burnham and several of the dealers and told them he had a good idea of who
the person was. Snyder did not disclose Haddad’s identity at this time, also
due to the ongoing investigation. Charles Johnson was not present during the
line-up.

6. On or about September 19, 20 16, the Commission office received
another report from Tin Lizzie’s Casino, specifically from General Manager
Austin Bernham, who indicated that the suspected dice sliding cheater had
again visited Tin Lizzie's Casino’s craps tables.

7. On September 29, 2016, Agent - Snyder reviewed the video
surveillance of Tin Lizzie’s craps table from September 19, 2016, the date that
Austin Bernham had contacted the Commission regarding the suspected

incident.

8. While reviewing the video surveillance from September 19, 2016,
Agent Snyder observed Charles Johnson, while acting as the craps dealer,
place chips belonging to the suspected cheater, Mark Haddad, into the tip box.

Q. Agent Snyder interviewed General Manager Austin Burnham and
Donica Schumacher, Tin Lizzie’s table games manager and supervisor of
Charles Johnson. Both Burnham and Schumacher advised Agent Snyder that
Tin Lizzie’s policy on found or unclaimed chips was to hold the chips if they
knew who the player was until the player returned. If they did not know who
the player was, the found chips should be taken to the cage.

A-2
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10. On or about September 30, 2016, Agent Snyder interviewed
Charles Johnson regarding the incident. A transcript of the interview was
introduced at the hearing on March 22 as part of Exhibit 1. Johnson explained
that Austin Burnham had identified the suspected cheater (who was Haddad)
and had called the Commission. Johnson told Agent Snyder, “Well we already
knew this guy, so Austin went and called you guys.” (Interview transcript,
Exhibit 1). As he was waiting for the Commission to respond, Burnham came
to the craps table where Johnson was dealing and asked the player for his ID
but the player didn’t want to give it to Burnham and, therefore, Burnham

escorted the player out of the casino.

11. Johnson told Snyder that the player had a 315 bet on the table
that Johnson had picked up and set in the tray.

12. Johnson told Snyder that he didn’t realize at the time that the
player (Haddad) had also placed a separate $4 bet with a dollar tip on the craps

table.

13. During the interview with Agent Snyder, Johnson claimed that
after Burnham had confronted the player (Haddad), Johnson told the player
that the money in the tray was his. At this point Johnson claimed the player
(Haddad) did not respond, but just grabbed the other chips and left.

14. Johnson also told Agent Snyder that as the player (Haddad) was
leaving, another player at the craps table pointed to the money and said
something to the effect that the money was the other player’s. Johnson said

the player (Haddad) still walked away.

15. At this point Johnson admitted to Agent Snyder that he took the
two bets, set them off to the side and put a lammer on them.

16. Johnson then said that after the other player 