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May 30, 2023

Mr. John Richter

South Dakota Investment Council
4009 West 49t Street, Suite 300
Sioux Falls, SD, 57106

Dear Mr. Richter:

The Legislative Research Council (LRC) received proposed rules from the South Dakota Investment Council {SDIC) on
May 19, 2023. in accordance with SDCL 1-26-6.5, the LRC reviewed the proposed rules for form, style, clarity, and legality,
and now returns them with recommendations.

Please find enclosed:

e  Proposed Rules Review Checklists;

¢ The proposed rules with recommended form, style, and clarity edits;
Directions for Submitting the Final Draft of the Rules; and
The Interim Rules Review Committee Rules Presentation Format.

In addition to the recommendations provided in the enclosed packet, LRC identifies a potential legality issue surrounding
compliance with SDCL subdivisions 1-26-4(1) & (2) and Forms 1 and 2 submitted by the SDIC. Specifically, subdivision 1-26-4(1)
specifies, in relevant part, that the rulemaking agency "shall serve a copy of a proposed rule . . . upon the departmental
secretary, bureau commissioner, public utilities commissioner, or constitutional officer to which it is attached for the
secretary's, commissioner's, or officer's written approval to proceed[.]" As submitted by SDIC, Forms 1 and 2—meant to
memorialize this service and the approval of the officer, respectively—contain the signature of the State Investment Officer,
who does not fall under one of the express categories in SDCL 1-26-4. Instead, SDCL 4-5-12.1 specifies that for purposes of
S.D. Const. Art. IV, § 8, the SDIC is under the Office of the State Treasurer. Accordingly, it would appear that the State
Treasurer needed to execute Forms 1 & 2 to comply with SDCL subdivisions 1-26-4(1) & (2).

Additionally, in future rulemakings, on the Notice of Public Hearing, the city where the public hearing is to be held should
be noted. In the notice submitted by SDIC, this was readily implied, but for the sake of clarity, it should be expressed.

Under SDCL 1-26-4(4), the SDIC is required to adopt LRC recommendations, subject to an appeal to the Interim Rules Review
Committee for the Committee’s final determination. Note, however, that LRC reserves the right to withdraw
recommendations if they are resolved via discussion with SDIC staff. Please do not hesitate to contact me if you have any
juestions or to discuss and possibly resélve any of the recommendations.

Sincerely,

Justin J. Goetz
Code Counsel

Enclosures
CC: Josh Haeder, State Treasurer
Matthew L. Clark, State Investment Officer \/



ARTICLE 6:01

STATE INVESTMENT COUNCIL

Chapter

6:01:01 Changes in rules.

6:01:02 State funds in South Dakota banks.

6:01:03 Savings and loan association, Repealed.

6:01:04 Investment in mortgage-backed securities, Repealed.

6:01:05 Investment in venture capital funds, Void.

6:01:06 Higher education savings plan, Repealed.

6:01:07 Other qualified public depositories, Repealed.

CHAPTER 6:01:01

CHANGES IN RULES

Section

6:01:01:01 Superseded.
6:01:01:02  Agency action on request, Repealed.
6:01:01:03  Request for decision from agency, Repealed.

6:01:01:04 Petition for declaratory ruling.

6:01:01:02. Agency action on request. Upenreceiptofapetitionfora-change-inrule




offieerRepealed.
Source: SL 1975, ch 16, § 1.
6:01:01:03. Request for decision from agency. Anypartyhavingacontested-ease

orderwithinfour-weeksafter the receiptof the- demandRepealed.

Source: SL 1975, ch 16, § 1.

6:01:01:04. Petition for declaratory ruling. A person deseribed in SDCL 1-26-15 may

file a petition with the State Investment Council requesting a declaratory ruling on the

applicability of a statutory provision administered by the council or of a rule or order made by

the council. The petition must be in writing and contain the facts necessary to inform the council

of the nature of the ruling requested. Upon receipt of the petition, the council may request of the

petitioner any additional information necessary for the council to issue its ruling. Within thirty

days following the receipt of the petition, or within thirty days following receipt of any



Author
For all repealed sections throughout the document, I've deleted an unnecessary a space here to for formatting purposes.

Author
I could go either way on this, but I think "except" may be slightly better here.

Author
Isn't making this exclusion redundant since this exclusion is already made in 1-26-15, which is the law that provides both the general authority and law implemented for this rule?

I fear we may be reiterating reiterate statutory language, which I believe is something to be avoided if possible.

Author
Looking at the rest of the administrative rules regarding the SDIC, it seems to be the convention to write "investment council" instead of "State Investment Council". There is a case for consistency throughout, but at the same time, per our capitalization convention, the "full proper name of a department or a governmental agency or institution is capitalized," and the State Investment Council is akin to the "Board of Pharmacy" example provided. Manual¸ pg. 16.

Author
Generally, the appropriate short form to use here would be "council." See Manual¸ pg. 13. However, as noted above, the convention throughout this chapter is to use the phrase "investment council." Nevertheless recommend following the current style guide.


additional requested information, the council shall issue its declaratory ruling and serve a copy of

the ruling by mail upon the petitioner.

Source:

General Authority: SDCL 1-26-15.

Law Implemented: SDCL 1-26-15.

Section

6:01:04:01

6:01:04:02

6:01:04:03

6:01:04:04

6:01:04:05

6:01:04:06

6:01:04:07

6:01:04:08

6:01:04:09

6:01:04:10

6:01:04:11

CHAPTER 6:01:04

INVESTMENT IN MORTGAGE-BACKED SECURITIES

(Repealed)

Investment in mortgage-backed securities permitted, Repealed.
Incorporation or charter of issuer, Repealed.

Delinquency rate on mortgage portfolio managed by issuer, Repealed.
Par value of mortgage collateral, Repealed.

Individual mortgage loans serving as collateral, Repealed.

Collateral for mortgages not federally insured or guaranteed, Repealed.
Mortgages to be controlled by trustee, Repealed.

Maturity of and security for fixed maturity bonds, Repealed.

Mortgage credit insurance and special hazard insurance for mortgage pass-
through certificates, Repealed.

Registration with the securities and exchange commission, Repealed.

Purchase not to exceed 50 percent of one issue, Repealed.


Author
Whichever is sooner? Whichever is later? Should there be clarification here? Without the clarification, the Council gets to choose which of the deadlines it will employ. Is that problematic?


6:01:04:12 Thirty percent of issue to be purchased by funds subject to certain federal
regulation, Repealed.

6:01:04:13 Limit on purchase of any one issue, Repealed.

6:01:04:14 Prospectus required before purchase, Repealed.

6:01:04:15 Application of chapter, Repealed.

6:01:04:01. Investment in mortgage-backed securities permitted. The—investment

1 the issuer of the sceurttics and the collateral mecet the requirements ol this chapterRepealed.
Source: 9 SDR 53, effective November 3, 1982.

6:01:04:02. Incorporation or charter of issuer. The-issuer-must-beincorporated-or

taRepealed.

Source: 9 SDR 53, effective November 3, 1982.

6:01:04:03. Delinquency rate on mortgage portfolio managed by issuer. The 90-day




pertedRepealed.
Source: 9 SDR 53, effective November 3, 1982.

6:01:04:04. Par value of mortgage collateral. The-parvalue-of the-mortgage-collateral
shall be no less than the par valuc of the issueRepealed.
Source: 9 SDR 53, effective November 3, 1982.

6:01:04:05. Individual mortgage loans serving as collateral. The-individual-mortgage




PaketaRepealed.

Source: 9 SDR 53, effective November 3, 1982.

6:01:04:06. Collateral for mortgages not federally insured or guaranteed. Meortgages

Source: 9 SDR 53, effective November 3, 1982.

6:01:04:07. Mortgages to be controlled by trustee. Mertgagesservingas-colateral for

control-of the-tssuer-of the seeuritiesRepealed.

Source: 9 SDR 53, effective November 3, 1982.



6:01:04:08. Maturity of and security for fixed maturity bonds. Fixed-maturity-bends

pereent-of the-par-value-of the bendsRepealed.

Source: 9 SDR 53, effective November 3, 1982.

6:01:04:09. Mortgage credit insurance and special hazard insurance for mortgage

insuraneeRepealed.

Source: 9 SDR 53, effective November 3, 1982.



6:01:04:10. Registration with the securities and exchange commission. Seeurities

is-notrequired-bylawRepealed.

Source: 9 SDR 53, effective November 3, 1982.

6:01:04:11. Purchase not to exceed 50 percent of one issue. No-mere-than50-pereent

hasedRepealed.

Source: 9 SDR 53, effective November 3, 1982.

6:01:04:12. Thirty percent of issue to be purchased by funds subject to certain federal

Iheome SeeurityAetof 1974Repealed.

Source: 9 SDR 53, effective November 3, 1982.

6:01:04:13. Limit on purchase of any one issue. No-more-thanthreepercentoftheassets




baeked-seeuritiesRepealed.

Source: 9 SDR 53, effective November 3, 1982.

6:01:04:14. Prospectus required before purchase. Before-makingacommitmentto

circular describing the sccuritiesRepealed.
Source: 9 SDR 53, effective November 3, 1982.

6:01:04:15. Application of chapter. Thischapter-doesnotapphyto-any seeurityissued

StatesgovernmentRepealed.
Source: 9 SDR 53, effective November 3, 1982.

CHAPTER 6:01:06
HIGHER EDUCATION SAVINGS PLAN
(Repealed)
Section

6:01:06:01  Definitions, Repealed.



6:01:06:02  Changing designated beneficiary, Repealed.
6:01:06:03  Account balance limitations, Repealed.
6:01:06:04  Repealed.

6:01:06:05  Oversight of financial institutions, Repealed.

6:01:06:01. Definitions. Werds—and phrases—definedinSPDCL—<chapter 13-63-have-the

Source: 28 SDR 47, effective October 7, 2001; SL 2002, ch 94, § 5, effective February 22,

2002; 40 SDR 223, effective June 23, 2014.

10



6:01:06:02. Changing designated beneficiary. An—account—owner—may—change—the

certifieationRepealed.
Source: 28 SDR 47, effective October 7, 2001.

6:01:06:03. Account balance limitations. Foreach-destignated-beneficiary-the balanee

in-the-aceountsforeach-designated-benefietaryRepealed.

Source: 28 SDR 47, effective October 7, 2001.

6:01:06:05. Oversight of financial institutions. Thefinanecial-institations—shall-provide

11



balaneeRepealed.

Source: 28 SDR 47, effective October 7, 2001.
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