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INTRODUCTION 
 
The Sixth Amendment to the United States Constitution guarantees that in all 
criminal prosecutions the accused shall have the right to the assistance of counsel 
for their defense.  That same right is recognized in the South Dakota Constitution 
in Article VI, section 7.  As the United States Supreme Court has noted:  “The right 
of one charged with a crime to counsel may not be deemed fundamental and 
essential to fair trials in some countries, but it is in ours.”  Gideon v. Wainwright, 
372 US 335, 344 (1963).  Further, “[o]f all the rights that an accused person has, the 
right to be represented by counsel is by far the most pervasive, for it affects [an 
individual’s] ability to assert any other rights [they] may have.”  United States v. 
Cronic, 466 US 648 (1984).  Since Gideon, the law has become well-established that 
every person is entitled to have an attorney to assist with their defense when they 
face the loss of liberty and are unable to afford an attorney.  That same right has 
also been extended to criminal appeals, child dependency and juvenile proceedings.1 
 

  
 

 
1 Providing a strong public defense system is recognized as necessary to a 
functioning democracy no matter political leanings. Compare for example American 
Legislative Exchange Council (ALEC) statement on public defense: Resolution in 
Support of Public Defense - American Legislative Exchange Council - American 
Legislative Exchange Council (alec.org); Americans for Prosperity op-ed on making 
the case for a strong public defense system: Delayed justice is a hidden crisis in our 
federal justice system | The Hill; and American Civil Liberties Union (ACLU) 
public defense reform project:  Public Defense Reform | American Civil Liberties 
Union (aclu.org). 
 
 

https://alec.org/model-policy/resolution-in-support-of-public-defense/
https://alec.org/model-policy/resolution-in-support-of-public-defense/
https://alec.org/model-policy/resolution-in-support-of-public-defense/
https://thehill.com/opinion/congress-blog/4123242-delayed-justice-is-a-hidden-crisis-in-our-federal-justice-system/
https://thehill.com/opinion/congress-blog/4123242-delayed-justice-is-a-hidden-crisis-in-our-federal-justice-system/
https://www.aclu.org/issues/criminal-law-reform/public-defense-reform
https://www.aclu.org/issues/criminal-law-reform/public-defense-reform
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BACKGROUND ON SOUTH DAKOTA’S INDIGENT LEGAL DEFENSE SYSTEM 
 
South Dakota has a long tradition of providing legal representation to an accused 
that pre-dates federal case law on this issue.  In fact, that history began in South 
Dakota Territorial times.  See 1868 General Laws of the South Dakota Territory, 
Section 273 (1868) (recognizing a defendant appearing for arraignment without 
counsel be informed of their right to counsel and the court assign counsel for the 
defendant).  South Dakota’s indigent legal defense system has historically been 
delegated to the counties.  There is no state entity that oversees indigent legal 
defense and only a very small portion of indigent legal defense costs are reimbursed 
by the state.  
 
 

• South Dakota is one of only six states that has no state entity 
overseeing trial-level indigent legal services. 
 

• South Dakota is one of only two states that requires counties to 
fund and provide indigent legal services at all levels (trial and 
appellate). 
 
 

• South Dakota ranks 49th in the nation for the state’s contribution 
to indigent legal defense costs. 
 

 
Counties are responsible by state law for either establishing public defender offices 
or establishing a system to provide indigent defense representation.  SDCL 23A-40-
7.  Only three counties in South Dakota have established public defender offices:  
Lawrence, Minnehaha, and Pennington.  The rest of the 63 counties provide 
representation through attorney’s appointed by the court from a list of available 
lawyers or attorneys that independently contract with a county to provide indigent 
legal defense.  While there are statutory provisions for counties to join together to 
provide indigent legal defense in a cooperative fashion, there are no examples of 
that structure in use in South Dakota.  SDCL ch. 7-16A. 
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CHALLENGES WITH THE CURRENT SYSTEM 
 
The current system highlights the inherent challenges of a county-based system to 
recruit, obtain, qualify, train and then ultimately pay for the costs of indigent legal 
defense in an efficient and effective manner.  South Dakota’s county-based system 
provides no mechanism for oversight and training for defenders statewide.  This 
lack of oversight places the burden on individual judges in many instances to assist 
in finding attorneys, determine if an attorney is competent to handle the case in 
which they have been appointed, review attorney billings, and then sit in judgment 
over the case and the attorney’s actions in the case.  The process of counties 
contracting with lawyers also does not necessarily factor in the quality of 
representation as the impetus behind those contracts in many instances is focused 
on controlling costs.  The state’s attorney may also be involved in the process of 
selecting defense lawyers in the county contracting process which could create 
concerns of a potential conflict of interest.  This system certainly places the 
financial burden on the counties to provide indigent legal defense and such costs are 
both unpredictable and increasing.  These two factors have made it difficult for 
counties to budget and plan for such expenses.   
 
These challenges have driven both the counties and the judicial system to question 
if the current system is meeting the needs of South Dakota. 
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“While South Dakota has a great tradition of providing court-appointed counsel, we 
are facing some challenges in our public defender system that I want to discuss 
today. Three counties -- Minnehaha, Pennington, and Lawrence Counties -- have 
public defender offices and full-time attorneys to handle indigent defense. The 
other 63 counties either negotiate an annual rate contract with one or more private 
attorneys or pay the cost of defense to private attorneys on a case-by-case basis. 
The variety of public defender arrangements from county to county can make it 
difficult for judges to appoint counsel and counties to manage costs. Judges, 
particularly in rural areas, are having more and more difficulty finding counsel to 
represent defendants in criminal cases.”   
 
--Chief Justice Steven R. Jensen, 2023 State of the Judiciary Message.    

 
 FORMATION OF THE INDIGENT LEGAL SERVICES TASK FORCE 
 
In response to these concerns, the Indigent Legal Services Task Force was created 
by House Bill 1064 during the 2023 Legislative Session.  The goal of this Task Force 
as stated in the legislation is to: 
 

1. Identify how legal services are delivered in South Dakota to 
indigent parties in criminal, juvenile and child abuse and neglect 
proceedings statewide; 
 
2. Recommend ways to improve the delivery of legal services to 
indigent parties; 
 
3. Recommend methods to provide services for conflict cases 
where local public defenders may be unable to take cases; 
 
4. Address how to ensure competent representation is provided to 
indigent parties; and 
 
5. Identify potential funding options to ensure delivery of legal 
services for indigent parties. 

 
HB 1064 was passed with an emergency clause and the Task Force began forming 
immediately upon passage given the complexity of the topic and the legislative 
deadline for a final report and recommendation prior to November 15, 2023. 
 
TASK FORCE MEMBERS 
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Name Position 
Hon. Michael Day (Co-Chair) Circuit Court Judge 
Dean Neil Fulton (Co-Chair) USD Knudson School of Law 
Senator Jim Mehlhaff State Senator 
Representative Will Mortenson State Representative 
Brent Kempema Assistant Attorney General 
Wendy Kloeppner Lake County State's General 
Lori Stanford Attorney 
Thomas Cogley Attorney 
Hon. Christina Klinger Circuit Court Judge 
Eric Whitcher Pennington County Public Defender's Office 
Randy Brown Hughes County Commission 
Arthur Hopkins Oglala Lakota County Commission 
Traci Smith Minnehaha County Public Defender's Office 
 
Committee Project Staff 
Name Position 
Greg Sattizahn     State Court Administrator 
Aaron Olson UJS Director of Budget & Finance 
Jeff Tronvold UJS Legal Counsel 
 
 
TASK FORCE WORK PLAN 
 
 The Task Force conducted X meetings of its membership beginning in the 
Spring of 2023.  In addition to reviewing relevant statutory information, financial 
data, and background information the Task Force also held 10 listening sessions 
across the state to learn more about the challenges of indigent legal defense.  The 
Task Force further conducted surveys of judges, lawyers and county officials related 
to indigent legal defense to gather additional information.  Finally, the Task Force 
conducted a comparative analysis of states similar in size, geography, and structure 
to determine how they provide indigent legal defense.  That information, along with 
the varied experiences of the Task Force members, informed the below findings. 
 
TASK FORCE FINDINGS  
 
 There is a lack of available attorneys across the state willing to provide 

indigent legal defense.  The lack of available attorneys is particularly 
pronounced in rural areas of the state.  There is also a lack of attorneys 
willing to take appointment in high level felony cases.  
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 There is a need for increased training and mentorship for attorneys who 

provide indigent legal defense.  The current system provides no organized 
support, training, mentoring or overarching structure to assist lawyers 
interested in, or currently providing, indigent legal defense services.  

 
 Court appointed attorney costs are increasing in counties statewide.  

 

 
 

 Current state funding to the counties through the court appointed attorney 
and public defender payment fund and the abuse and neglect child defense 
fund is inadequate and does not meaningfully reimburse the counties for the 
cost of indigent legal defense. 
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 The current policy on compensation for private attorneys taking court 
appointments is viewed largely as inadequate and the policy related to how 
attorneys are paid for travel time limits the availability of lawyers in rural 
areas because of a lack of willingness to travel for that rate.  These rates 
significantly impact the appointment of counsel for cases involving serious 
charges where attorneys must devote a substantial amount of time toward 
representation in a single case. 
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 There is no entity that oversees indigent legal defense and there has been no 
resources dedicated to studying or improving indigent legal defense on a 
statewide basis. 
 

 There is no uniform method to review attorney bills and ensure uniformity in 
compensation rates as compared to other attorneys doing similar work.  
County oversight of billing is typically governed by terms of a contract or via 
review by the court of billings submitted by counsel in a case. 

 
 When local counsel is not able to handle cases because of a conflict of interest 

it can be difficult to obtain outside counsel to handle those cases. 
 
 There is no entity that monitors attorney caseloads and staffing needs for 

indigent legal defense. 
 
 Specific information from all counties in South Dakota on indigent legal 

defense spending is not available in a format that provides more than cursory 
analysis.  The lack of data in this area is a limiting factor in analyzing the 
data based on specific case types or offenses. 
 

 The current system cannot keep pace with the changes in legal demand, cost 
and lawyer availability and significant action must be taken to address these 
issues. 
 

 The quality of services provided may vary from county to county as there are 
no uniform caseload standards or performance measures for attorneys who 
are appointed to represent indigent clients. 

 
TASK FORCE RECOMMENDATIONS 
 
It is fair to say the issue of indigent legal representation is complex and layered.  
The Task Force recognized very early in the process that the information available 
to it was limited in many instances and that there had been no statewide review of 
this important topic in recent times.  While counties were interested in assisting 
and recognized the importance of this topic, the way data is maintained and de-
aggregated by county coupled with the lack of oversight over the indigent legal 
defense system leaves a gap in the available information to consider when 
formulating policy recommendations.  However, the Task Force was able to learn 
from other states, particularly with the assistance of the Sixth Amendment Center, 
as to how those systems are organized and also how they have historically 
transitioned from a county-based system to either a state-based system or a hybrid 
model with shared responsibilities between the state and county.  Based on this 
information, the Task Force recommends the following: 
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Recommendation One:  Create a statewide indigent defense services 
commission.   
 
 The commission would oversee the strategic work needed in this area and be 

responsible for future development of an enhanced and coordinated indigent 
defense model for South Dakota. 

o The commission should be an independent entity that oversees 
indigent defense services statewide. 
 Must be detached from the executive and judicial branches to 

avoid political influence or create a conflict of interest. 
o The commission should consist of 9-13 members appointed by various 

appointing authorities. 
o Members selected to serve on the commission should have significant 

experience in criminal proceedings or a demonstrated commitment to 
indigent defense. 

 
Recommendation Two:  The commission should oversee a statewide public 
defender office to be statutorily created and funded by the Legislature. 
 
 The initial caseload of that office should include criminal appellate work and 

abuse and neglect and habeas appeals from counties statewide. 
o This appellate work and abuse and neglect and habeas appeals will be 

handled by the state office at state expense.   
 Best estimates indicate this will relieve approximately $1.5 to 

$2.0 million dollars from the county indigent legal defense costs 
on an annual basis.  Projected costs would be approximately $1.4 
million dollars as detailed below. 

 
 The work of the office could later expand to include felony trial level 

appointments through a structure to be determined by a combination of staff 
attorneys and contract lawyers. 

 
Recommendation Three:  A chief public defender should be appointed by 
the commission that would oversee the newly created state public 
defender office. 
 
 The chief public defender would be the representative of the office and 

oversee the office of indigent defense services for indigent defendants entitled 
to counsel in South Dakota.  

o The proposed framework would be intended to increase communication 
and resource-sharing with the private bar and county public defender 
offices, similar to the Attorney General’s office in providing for 
statewide oversight and resources to criminal defense practitioners. 
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o The chief public defender would perform reduced case work to account 
for administrative responsibilities. 

o The chief public defender would identify and oversee training of staff. 
o The chief public defender would develop a strategic plan and oversee 

implementation of commission objectives. 
 
 

 

 
 

Recommendation Four:  The enabling legislation creating the commission 
and state office should provide for mandated reporting provisions to the 
Legislature, Governor and Chief Justice related to indigent legal defense 
and require future planning goals. 
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 In addition to handling and reporting on appellate criminal, abuse and 
neglect and habeas cases, those reporting provisions should include the 
requirement for a plan to provide statewide oversight for indigent legal 
defense for felony cases and child abuse and neglect cases at the trial level. 

o The Task Force recommends that the plan exclude cases where a 
misdemeanor is the highest charged offense. 

o It will also be important that that the plan establish processes to 
handle conflict cases to ensure representation can be obtained 
throughout the state in a coordinated and timely fashion. 

 
Recommendation Five:  Consider alternate funding structures to assist 
counties with the costs of indigent legal defense.   
 
 County officials expressed significant concern about both the volume and 

variability of indigent defense costs. Both present a budget challenge for 
counties. Indigent defendants are best served when taxpayer dollars are 
thoughtfully allocated and carefully accounted for.  Budget shortfalls present 
a danger both to county finances and effective representation. The Task Force 
had extensive discussion of alternative funding structures and the 
importance of ensuring that public funds are allocated toward a coordinated 
study of the problem by the Executive, Legislative, and Judicial branches.  
While the Task Force does not endorse a particular approach, it discussed 
options that include: 

o Increase in the surcharge for court appointed attorney reimbursement 
and abuse and neglect funds that currently flows to the counties. 

o Consider a one-time appropriation to the county reimbursement funds 
to offset costs to counties. This one-time appropriation could be limited 
to small counties or enhanced to support small counties as they will 
see fewer immediate benefits from the proposed state office focusing 
initially on appellate cases. 

o Create a reinvestment pool between the state and counties that 
reimburses county indigent defense costs when those costs exceed a 
certain baseline cost.   There exists a model for such a structure in 
SDCL ch. 7-16B (County Legal Expense Relief Program) that could be 
expanded further and should consider state participation in that 
program.  

o Require cities to contribute to costs of indigent legal defense for city 
offenses. 

 
Recommendation Six:  The commission and statewide public defender’s 
office should be vested with the authority and responsibility to address 
policy and take on the role as the entity with responsibility on the topic of 
indigent legal defense in South Dakota.  
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 Challenges in the current system have been exacerbated and allowed to 
linger because of the lack of statewide oversight and review in this area.  The 
commission and statewide public defender office should fill that role.   
 

 Examples of areas that necessitate statewide study and oversight include:  
. 

o Developing a process to audit attorney billings and services provided to 
ensure efficient and fair representation across the state. 

o Identifying best practices in indigent legal defense and establish 
training and mentorship requirements for defenders and private 
counsel. 

o Authority to set rates for court appointed counsel and travel 
reimbursement. 

o Creating and monitoring caseload standards for defenders and a 
mechanism to ensure those standards are not exceeded. 

o Review of state-wide standards for verification of income procedures to 
ensure consistency as to the determination of court-appointed attorney 
eligibility. 

o Study and review the current process and desirability of continuing the 
process of requiring individuals to reimburse the cost of indigent legal 
defense and the statutory lien process for indigent legal defense costs. 

 
Recommendation Seven:  The UJS should contract with the Sixth 
Amendment Center to perform a thorough review of representative 
counties to gather further information to inform the work of the 
commission. 
 
 This study would inform the work of the commission and state office and 

would reveal specific information to assist in policy discussions and provide 
in-depth information to assist in the analysis of the impact of specific policy 
choices. 

 This assessment will include: 
o Review of existing statutes and rules governing indigent defense in 

South Dakota. 
o County data collection and analysis; review of defense contracts, 

policies, procedures to determine case costs and adequate 
reimbursement rates. 

o  Court observations and stakeholder interviews from the seven selected 
jurisdictions. 

 
CONCLUSION 
 
An effective indigent defense delivery system is paramount to ensure the rights of 
South Dakota citizens are protected and to ensure an efficient operation of the 
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judicial system.  There is no way around the fact that indigent defense costs have 
not kept pace with the growing demand for indigent defense services.  This has 
made it challenging to deliver services in a large rural state where the supply of 
lawyers is limited.  These recommendations are intended as a starting point in the 
evolution of a system that requires strategic efforts to ensure those rights protected 
by our state and federal constitutions are vigilantly guarded. 
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APPENDIX: 
 
 Appendix A:  Relevant Indigent Legal Representation Statutes 
 Appendix B:  ABA 10 Principles of a Public Defense Delivery System 
 Appendix C:  Lawyer, Judge and County Official Survey Summary 
 Appendix D:  History of Court Appointed Attorney and Abused and Neglected     

   Reimbursement Fund and Expenditures by County. 
 Appendix E:  Map of Listening Sessions Held by the Task Force 
 Appendix F:  State Primers Considered by Task Force for Comparative  

   Analysis 










































































































































































































