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September 25, 2026 
 

Water Management Board Members: 
 

Enclosed is the agenda for the Water Management Board Meeting, to be held on Wednesday, October 7, 
2026. The meeting will begin at 9:30 AM (Central Time), in the Matthew Training Center, Joe Foss 
Building, 523 E Capitol Ave, Pierre SD 57501.  
 

NOTE: Regarding participation in this meeting, there is a contested case, therefore you are urged to 
participate in person; however, remote participation, as always, is allowed. Be advised that Board members 
participating remotely and unable to view witnesses and exhibits can participate in these hearings, but voting 
may NOT be advisable. If you do plan to come to Pierre, please be sure to let Brenda know for the purpose 
of making your room reservations.  
 

Enclosed for this Board meeting: 
 

- Agenda 
 

- Draft Minutes from July 8, 2026, Board meeting 
 

- List of unopposed new water permit applications (issued or to be issued) based on the Chief Engineer’s 
recommendation 

 
- Future Use Permit review list, recommendations, correspondence from permit holders, and affidavits of 

publication 
 
- Cancellation list, notices, and recommendations 
 
- Consider Future Use Permit Application No. 9030-3, Mid Dakota Rural Water System 

• Water Permit Application 
• Staff Report & Chief Engineer’s Recommendation 
• Affidavits of Publication 

 
- Consider Water Permit Application No. 9039-3, Frank Kralicek Jr. 

• Water Permit Application 
• Staff Report & Chief Engineer’s Recommendation 
• Affidavits of Publication 

 
- Consider Addition of Qualification No. 4 to Water Permit No. 2907-2, Brad & Marleen Pisha 

• Notice of Hearing 
 
- Consider Water Permit Application No. 9008-3, Brian Gilbert 

• Water Permit Application 
• Staff Report & Chief Engineer’s Recommendation 
• Affidavits of Publication 
• Petition 
• Notice of Hearing 
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- Consider Findings of Fact, Conclusions of Law, and Final Decisions in the matter of Water Permit 
Application No. 8990-3, City of Milbank 

• Proposed FOF & COL  
 
- Consider Findings of Fact, Conclusions of Law, and Final Decisions in the matter of Water Permit 

Application No. 8982-3, Century Swine 
• Proposed FOF & COL  

 
- Annual Review of Open Meeting Laws in Accordance with SDCL 1-25-1 

• Open Meetings Laws Brochure 
 
 
While in-person attendance is strongly encouraged, if necessary, you can connect remotely to the Board 
meeting, using either of the two options provided below.  
 
Option 1: Audio/Visual via Microsoft Teams. To be seen and heard requires a device equipped with a 
camera, microphone, and internet connection. No software installation is necessary. The recommended web 
browsers are Google Chrome or Microsoft Edge. 
 

To participate, start the browser and navigate to https://www.microsoft.com/microsoft-teams/join-a-
meeting.  
  

When prompted, enter the following to join the meeting: 
 
Meeting ID: 230 243 266 221 557 
Passcode: UP3nU6er 
 
(You will also be provided a link via email that you can simply click to join the meeting.) 
 
Option 2: Connect via audio only. Call 605-679-7263 and enter 234 376 445# 
 
It is recommended that you join the meeting a few minutes prior to the agenda’s start time to ensure you can 
get connected. You may connect as early as 9:15AM (Central Time).  
 
Please contact either Brenda Binegar (brenda.binegar@state.sd.us) or myself (amanda.dewell@state.sd.us) if 
you are unable to participate in the meeting. 

 

 
Sincerely,  

 
Amanda Dewell, Permitting Administrator 
SD DANR - Water Rights Program 
 
cc:  Legislative Oversite Committee Members 
 David McVey, AG’s Office 
 Emily Greco, AG’s Office 
 Brenda Binegar, DANR 
 Bill Orr, SDPB          



 
 

Board information and previous meeting audio available at https://boardsandcommissions.sd.gov  
Agenda Version 1 - Page 1 of 2 

 
 
 
 
 
 
 

 
Any person(s) interested in speaking during the public comment period via remote connection can 
learn how at https://boardsandcommissions.sd.gov on the Water Management Board page. 

 

Scheduled times are based on Central Time and are estimated start times.   
Agenda items may be delayed due to prior scheduled items.  

Live audio of the meeting is available at https://www.sd.net 
October 7, 2026  
 
9:30AM Call to Order 
 

Roll Call 
 

Adopt Final Agenda 
 

Conflicts, Disclosures, and Requests for State Board Waivers 
 

Adopt July 8, 2026, Board Minutes 
 

Set March 3-4, 2026 Meeting Dates and Location 
(December 2-3, 2026 set) 
 

Public comment period in accordance with SDCL 1-25-1 
 

Update on DANR Activities 
 

Status and Review of Water Rights Litigation  
 

Administer Oath to Department of Agriculture and Natural Resources Staff 
 

9:45AM  Seven-Year Review of Future Use Permits – Amanda Dewell 
 

Cancellation Considerations – Amanda Dewell     
 

10:00AM Consider Future Use Permit Application No. 9030-3, Mid-Dakota Rural Water System – Nakaila 
Steen 

 
10:30AM Consider Water Permit Application No. 9039-3, Frank Kralicek Jr. – Adam Mathiowetz 
 
11:00AM Consider Addition of Qualification No. 4 to Permit No. 2907-2, Brad & Marlene Pisha – Amanda 

Dewell 
 
11:15AM Consider Water Permit Application No. 9008-3, Brian Gilbert – Kim Drennon 
 
 

WATER MANAGEMENT BOARD  
Meeting on October 7, 2026  

Floyd Matthew Training Center 
Joe Foss Bldg., 523 E Capitol Ave, Pierre SD   
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11:35AM Consider Finding of Fact, Conclusions of Law, and Final Decisions in the matter of Water Permit 
Application No. 8990-3, City of Milbank 

 
11:45AM Consider Finding of Fact, Conclusions of Law, and Final Decisions in the matter of Water Permit 

Application No. 8982-3, Century Swine 
 
11:55AM  Annual Review of Open Meeting Laws in Accordance with SDCL 1-25-13 – David McVey  
 
LUNCH 
 
Continue any prior agenda items not yet completed. 
 
ADJOURN   
 
 
 
Board members are reminded they are subject to SDCL 3–23-1 to 3-23-5 (Disclosure Laws) which address 
the disclosure of any conflicts of interest a member may have regarding contracts with the State of South 
Dakota.  Board members should report any potential conflicts to the board and seek a waiver where 
appropriate. 
 
Notice is given to individuals with disabilities that the meeting is being held in a physically accessible location. 
Individuals requiring assistive technology or other services in order to participate in the meeting or materials 
in an alternate format should contact Brian Walsh, Nondiscrimination Coordinator, by calling (605) 773-
5559 or by email at Brian.Walsh@state.sd.us as soon as possible but no later than two business days prior to 
the meeting in order to ensure accommodations are available. 
 
 
 

https://boardsandcommissions.sd.gov/




































WATER MANAGEMENT BOARD MEETING 
October 7, 2026 

 
Unopposed New Water Permit Application Issued Based on the Chief Engineer’s Recommendation 

 
No. Applicant(s) Address County Amount Use Source Qualifications 
FC39-3 Upper Minnesota River 

Watershed District 
Ortonville MN GT  Flood Control Whetstone River 

Minnesota River 
wi, 6 special  

2050-1 Venekamps LLC Rapid City SD MD 58.6 AF WDS 1 well – INKR wi, 4 special 
2879A-2 Weinreis Brothers Edgemont SD FR 0.50 cfs IRR 

75 ac 
1 well – MDSN  wi, wcr, iq, 1 

special 
2906-2 Black Hills Electric Coop Custer SD CU 30 AF COM 1 well – INKR  wi, 3 special 
2907-2 Brad & Marlene Pisha Tuthill SD BT 2.0 cfs IRR 

270 ac 
2 wells – OGLL wi, wcr, iq 

2909-2 Weinreis Brothers Edgemont SD FR 275 AF COM 1 well – MDSN  wi, wcr, 6 
special 

2910-2 Ridgeview Water System Oral SD PE 2.3 AF RWS 
WDS 

1 well – INKR wi, 4 special 

4817A-3 South Lincoln RWS Beresford SD LN No Add’l RWS 1 well - DKOT 5 special 
8996-3 Wayne or Scott Binger Tulare SD SP 2.0 cfs IRR 

140 ac 
2 wells – T:WSH wi, wcr, iq 

8997-3 Wayne or Scott Binger Tulare SD SP 2.0 cfs IRR 
140 ac 

2 wells – T:WSH wi, wcr, iq 

8998-3 Terry McClain Hitchcock SD SP 2.0 cfs IRR 
180 ac 

1 well – T:WSH wi, wcr, iq 

9000-3 Matthew Van Buskirk Hitchcock SD BD 1.78 cfs IRR 
136 ac 

1 well – T:WSH wi, wcr, iq 

9001-3 Matthew Van Buskirk Hitchcock SD SP 1.78 cfs IRR 
136 ac 

1 well – T:WSH wi, wcr, iq 

9002-3 Matthew Van Buskirk Hitchcock SD SP 1.78 cfs IRR 
136 ac 

1 well – T:WSH wi, wcr, iq 

9003-3 Matthew Van Buskirk Hitchcock SD SP 3.56 cfs IRR 
272 ac 

2 wells – T:WSH wi, wcr, iq 

9004-3 Matthew Van Buskirk Hitchcock SD BD 1.78 cfs IRR 
136 ac 

1 well – T:WSH wi, wcr, iq 

9005-3 Matthew Van Buskirk Hitchcock SD BD 1.78 cfs IRR 
136 ac 

1 well – T:WSH wi, wcr, iq 

Qualifications: 
wi - well interference 
wcr -well construction rules 
iq - irrigation questionnaire 
lf - low flow 
 



9006-3 Timothy Masat Redfield SD SP 1.78 cfs IRR 
204 ac 

2 wells – T:WSH wi, wcr, iq 

9007-3 Jon Gilbert Hitchcock SD  SP 3.56 cfs IRR 
280 ac 

2 wells – T:WSH wi, wcr, iq 

9010-3 Lenny Peterson Hitchcock SD SP 1.78 cfs IRR 
280 ac 

2 wells – T:WSH wi, wcr, iq 

9011-3 Lenny Peterson Hitchcock SD SP 1.78 cfs IRR 
160 ac 

1 well – T:WSH wi, wcr, iq 

9032-3 Wilbur Ellis Tulare SD SP 3 AF COM 1 well – DKOT wi, 3 special 
9033-3 Joseph Hardin Brookings SD BG 0.56 cfs IRR 

50 ac 
1 well – BS:A wi, wcr, iq 

9034-3 Richard & Konny Lacey Brandon SD CA No Add’l IRR 
135 ac 

1 well – G  wi, wcr, iq 

9035-3 James or Angela Czech Watertown SD HM 1.78 cfs IRR 
152 ac 

Big Sioux River lf, iq, 3 special 

9037-3 Hoffman Farms Bowdle SD WL 1.78 cfs IRR 
140 ac 

1 well – B:E wi, wcr, iq, 1 
special 

9040-3 Freeman School Dist. Freeman SD HT 0.111 cfs IRR 
6 acres 

1 well – NBRR wi, wcr, iq 

9043-3 Great Bend, LLC. Pipestone SD MN 86 AF COM 3 wells – DKOT wi, wcr, 5 
special 

9045-3 Grey Zabel Pierre SD WL 2.00 cfs IRR 
159 ac 

1 well – S  wi, wcr, iq 

 



WATER MANAGEMENT BOARD MEETING 

OCTOBER 7, 2026 

Future Use Reviews 
No. Permit Holder Address County Volume Remaining in Reserve Use Source 
512-2 City of Hot Springs Hot Springs SD FR 1,846 AF MUN ALQ 
1492-2 City of Rapid City Rapid City SD ST 28,880 AF MUN Missouri River 
7393-3 Lincoln Pipestone Rural 

Water 
Lake Benton MN MN 614 AF Future BS: A 
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STATE OF SOUTH DAKOTA 
DEPARTMENT OF AGRICULTURE AND NATURAL RESOURCES 

WATER MANAGEMENT BOARD 
 

IN THE MATTER OF FUTURE USE 
WATER PERMIT APPLICATION NO. 
8990-3, CITY OF MILBANK 

FINDINGS OF FACT, CONCLUSIONS 
OF LAW, AND DECISION 

 

 
This matter came before the South Dakota Water Management Board for 

hearing on July 8, 2026. Board members William Larson, Chad Comes, Peggy 

Dixon, Rodney Freeman, Kelly Hepler, Leo Holzbauer, and James Hutmacher 

attended the hearing and heard the evidence presented. Applicant City of 

Milbank (“City” or “Applicant”) was represented by Paul W. Tschetter. Petitioner 

Grant Roberts Rural Water System (“GRRWS”) was represented by Reed T. 

Mahlke. Petitioner Craig “Joe” Arthur (“Arthur”) appeared pro se. The Water 

Management Board (“Board”) was represented by David M. McVey. The 

Department of Agriculture and Natural Resources was represented by Emily 

Greco. 

The Board, having considered the testimony and exhibits 

presented and all records and documents on file and having entered its 

oral decision and rulings on the parties’ submissions, now enters the 

following: 

A. FINDINGS OF FACT 

1. On September 18, 2025, the Department of Agriculture and Natural 

Resources received Water Rights Permit Application No. 8990-3 on behalf of the 

City seeking a permit for the future right to appropriate water for municipal 
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purposes in Grant County (the “Application”). The Application sought 1,120 acre 

feet per year of groundwater from the Antelope Valley aquifer. City intends to use 

the water to be appropriated to support anticipated growth of the municipality. 

The area of the future use reservation is Sections 21 and 22 T120N-R51W in 

Grant County. 

In support of the Application, City submitted supplemental information 

with information related to the City’s current drinking water quality, water 

treatment options, and alternative sources of water needed to support continued 

growth within the municipality. 

2. On January 20, 2026, Mark Mayer as then Acting Chief Engineer of 

the Water Rights Program within the Department of Agriculture and Natural 

Resources, recommended approval of the Application subject to qualifications, 

including the following: 

a. The Permit is subject to review by the Water Management Board to 

accomplishment in developing reserved water upon expiration of 

seven (7) years. 

b. The Permit is subject to cancellation if the Water Management Board 

determines during the review that the City cannot demonstrate a 

reasonable need for the Permit. 

c. Any future water withdrawals from this reservation shall be 

controlled so there is not a reduction of needed water supplies in 

adequate domestic wells or in adequate existing wells for other water 

rights in place at the time the application to construct and place 
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reserved water is filed. 

d. At such time as definite plans are made to construct works and put 

the water reserved by the Permit to beneficial use, specific 

application for all or any part of the reserved water must be 

submitted prior to construction of facilities pursuant to SDCL § 46-

5-38.1. 

3. Notice of the Application was timely advertised in the Grant 

County Review and Watertown Public Opinion as required by law. 

4. The matter was initially scheduled to be heard by the Board 

during its May 6, 2026, meeting; however, an automatic delay was requested, and 

the hearing was rescheduled for the next regular Board meeting held in July. 

5. Water Permit Application No. 8990-3 is a new future use water 

permit application which requires a determination pursuant to SDCL § 46-2A-10 

that there is a reasonable probability unappropriated water is available for the 

proposed use, the quantity of water will be needed by the City, and the proposed 

use would be a beneficial use, and would be in the public interest. 

6. On February 11, 2026, the Board received filings from GRRWS 

opposing the Application. GRRWS generally objected based upon the amount of 

water sought for future use and concerns about recharge of the Antelope Valley 

aquifer. 

7. On February 13, 2026, the Board received filings from Arthur 

opposing the Application. Arthur generally objected based upon amount of water 
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sought for future use and potential impact on his existing wells. 

8. Interested parties were permitted to submit information concerning 

expert witnesses, fact witnesses, and exhibits in advance of the Board hearing. 

9. In considering water availability this Board must examine whether 

the estimated average quantity of the water withdrawn annually from the 

groundwater source would exceed the quantity of the average estimated annual 

recharge of water to the groundwater source if this permit was granted. 

10. DANR witness, Kim Drennon, an engineer for DANR, reviewed the 

permit application, analyzed the hydrology of the Antelope Valley aquifer, and 

reviewed discharge information from current water right/permit files and 

observation wells. 

  The Antelope Valley aquifer is a shallow, Quaternary-aged sand and 

gravel outwash aquifer underlying portions of Grant, Deuel, and Codington 

Counties. It contains an estimated amount of 64,580 acre-feet of recoverable 

water stored in South Dakota. 

11. Ms. Drennon testified that recharge of the Antelope Valley aquifer is 

mainly by infiltration of precipitation and groundwater inflow from surface water 

features where the surface water features contact the aquifer. 

12. Ms. Drennon testified that the best information available is that the 

average annual recharge rate of the Antelope Valley aquifer is 6,700 acre-feet per 

year. Further, the most recent observation well analysis, as relayed by Ms. 

Drennon, is that the estimated average annual recharge rate of the Antelope 

Valley aquifer is approximately 2.3 inches per year. 
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13. Ms. Drennon testified that discharge from the Antelope Valley 

aquifer in South Dakota occurs through evapotranspiration where the aquifer is 

near land surface and may be by outflow to surface water features when the 

stage of the surface water is below the water table of the aquifer. In addition, 

discharge occurs by permitted withdrawals for irrigation, municipal use, and 

domestic use. 

14. Currently, there are three future use permits reserving 959 acre-

feet/year of water from the Antelope Valley aquifer. Further, there are 16 active 

water rights/permits authorized to divert water from the Antelope Valley aquifer. 

Of these 16 active water rights/permits, 

a. 3 active water rights/permits are for non-irrigation 

purposes and the estimated average annual withdrawal 

rate from the Antelope Valley aquifer is approximately 

1,084 acre-feet per year; and 

b. 13 authorized water rights/permits are for irrigation 

purposes, and the discharge of these rights/permits 

have an estimated average annual withdrawal rate from 

the Antelope Valley aquifer of approximately 1,481 acre-

feet per year. 

15. Ms. Drennon testified there are four observation wells completed into 

the Antelope Valley aquifer. Three of the observation wells, GT-81A, GT-76D, and 

GT-77D, are under unconfined conditions. One observation well, CD-76G, is 

under confined conditions. The three unconfined observation wells show a slight 
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increasing trend over the period of record, while the one confined well shows a 

slight decreasing trend over the period of record. Fluctuation of the observation 

well water levels reflect the climatic fluctuations and indicates water is naturally 

discharging from the aquifer. Based on the evidence and expert testimony there 

is reasonable probability of unappropriated water available for this Application. 

16. Some existing well owners may need to install or lower pumps 

depending on the specific characteristics of the Antelope Valley aquifer at their 

location. However, when considering the applicable statutes, rules, and the lack 

of substantiated well interference complaints for adequate wells completed into 

the Antelope Valley aquifer in Grant County or the surrounding counties, any 

drawdown created from the proposed future use is not expected to cause an 

unlawful impairment to existing water right/permit holders or domestic users 

with adequate wells. 

17. The Board finds Ms. Drennon to be a credible expert witness and 

that these Findings of Fact are supported by the evidence presented including 

Ms. Drennon’s testimony and the reports and exhibits upon which she prepared 

and/or relied.  

18. The Board also received the testimony of Acting Chief Engineer 

Adam Mathiowetz. Mr. Mathiowetz testified that based upon his review of the 

report and the best information available, he recommended approval of the 

application. He further testified that he believed the proposed diversion to be a 

beneficial use and in the public interest consistent with the Board’s previous 



7 
 

decisions. Mr. Mathiowetz also testified that the Department had received no 

complaints as to water availability from users of water from the Antelope Valley 

aquifer and that, based upon the best data available, he had no concerns about 

the availability of water and that there is unappropriated water available for this 

Application. Further, Mr. Mathiowetz testified that any suggestion the Antelope 

Valley should be divided into two management areas would need further analysis 

and that the Application did not warrant delay for such analysis. 

19. The Board finds Acting Chief Engineer Mathiowetz to be a credible 

expert witness and that these Findings of Fact are supported by the evidence 

presented including Acting Chief Engineer Mathiowetz’s testimony. 

20. Steve Pendergrass, City Administrator for the City of Milbank, 

testified as to the anticipated growth of the City of Milbank, the reason for the 

application, the need for additional water and the challenges Milbank has faced 

with water quality. 

21. The Board finds Mr. Pendergrass to be a credible witness and that 

these Findings of Fact are supported by the evidence presented including Mr. 

Pendergrass’s testimony and the reports and exhibits upon which he prepared 

and/or relied. Mr. Pendergrass testified as to the benefits of redundancy of water 

supply for the City. 

22. Sara Pankonin, PE testified before the Board as a representative of 

the City and in support of Applicant’s application. Ms. Pankonin is a Project 

Engineer for Banner Associates. Banner Associates has been retained by the City 

for purposes of its future municipal water needs. Ms. Pankonin testified as to the 
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current and future municipal water needs of the City and the planned use of 

the proposed water. Ms. Pankonin discussed the current total dissolved solids, 

cations and anions, iron, manganese, and ammonia within the City’s existing 

municipal water. The sodium, sulfate, iron, and manganese levels are above the 

United States Environmental Protection Agency’s national secondary standards 

for drinking water. Ms. Pankonin noted the City has received complaints about 

the iron and manganese levels and discussed the plans to improve water quality 

by the City. Ms. Pankonin explained that the preferred treatment alternatives 

would generate a wastewater reject stream of wastewater that would be difficult 

to dispose of. Ms. Pankonin also discussed water sources other than the 

Antelope Valley aquifer that were considered by the City but ultimately 

determined to be less desirable because those sources also included elevated 

levels of sulfate and total dissolved solids similar to the City’s current water 

source. Ms. Pankonin testified as to the benefits of redundancy of water supply 

for the City. 

23. The Board finds Ms. Pankonin to be a credible expert witness and 

that these Findings of Fact are supported by the evidence presented including 

Ms. Pankonin’s testimony and the reports and exhibits upon which she prepared 

and/or relied. 

24. Mr. Brent Hoffmann testified before the Board as a representative for 

GRRWS. Mr. Hoffmann testified about the service area of GRRWS. He testified 

that having redundant sources of water is important for a water distribution 

system such as GRRWS and the City of Milbank. Hoffmann further testified that 
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water quality is an important factor for water distribution systems to consider. 

25. The Board finds Mr. Hoffmann to be a credible witness. 

26. Mr. Matthew Oedekoven, PE, was called as a designated expert by 

GRRWS and testified before the Board. Mr. Oedekoven testified that he believed 

more study is needed of the Antelope Valley aquifer and that he did not believe 

the hydrology budget presented by Ms. Drennon to accurately reflect the 

recharge rate of the aquifer. Mr. Oedekoven further testified that Punished 

Woman Lake creates a boundary condition that prevents water from flowing from 

the north end of Antelope Valley aquifer to the south end of Antelope Valley 

aquifer. 

27. The Board finds Mr. Oedekoven to be a credible expert witness. 

28.  Petitioner Craig Arthur testified before the Board. Arthur testified 

as to his water usage. He testified that water is likely available for the 

Application. 

29. The Board finds Mr. Aurther to be a credible witness. 

30. The Board finds that the City of Milbank has a water distribution 

system. 

31. The Board finds that there is unappropriated water available to 

satisfy this future use application. 

32. The Board further finds that granting this application would not 

unlawfully impair existing water rights. 

33. The Board further finds that the proposed use of the water for 

municipal use constitutes a beneficial use. 
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34. The Board finds that placing the water to this beneficial use is in 

the public interest. 

35. Any finding of fact more properly designated as a conclusion of law 

shall be treated as such. 

 
B. OBJECTIONS TO FINDINGS OF FACT 

 
Petitioner filed Proposed Findings of Fact, and the Petitioner filed certain 

objections. In compliance with SDCL § 1-26-25, Petitioner’s Objections to the 

Proposed Findings of Fact are accepted, modified, or rejected as follows: 

Objection1. Regarding Findings 16 and 18, GRRWS notes an inadvertent 

reference to the “Dakota” aquifer rather than the Antelope Valley aquifer. 

References to the Dakota aquifer have been changed to the Antelope Valley 

aquifer throughout.  

Objection 2.  Relates to the spelling of Mr. Brent Hoffmann’s name; the 

spelling of Mr. Hoffmann’s name has been corrected throughout. 

Objection 3.  GRRWS objects to the substance of Mr. Matthew 

Oedekoven’s expert testimony in what is now Paragraph 25.  The Board has 

notes the objection for the record and asserts that the distinctions in that the 

substance of Mr. Oedekoven’s expert testimony are of no moment for purposes 

of the decision stated herein.   

Based upon the forgoing Findings of Fact, the Board makes the following 

Conclusions of Law: 

C. CONCLUSIONS OF LAW 

1. The Board has jurisdiction over this matter. The present application 
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falls within the Board’s responsibility over water appropriation and regulation 

in Title 46. 

2. Publication was properly made, and the Notice of Hearing was 

properly issued pursuant to SDCL § 46-2A-4. 

3. The Chief Engineer recommended granting this application. This 

recommendation is not, however, binding on the Board. SDCL § 46-2A-4(8). 

4. As a municipality, the Applicant has a water distribution system as 

defined in SDCL § 46-1-6(17). 

5. The Applicant is required to satisfy each of the factors set forth in 

SDCL § 46-2A-10. 

6. The Board concludes that the Applicant has satisfied each of the 

factors set forth in SDCL § 46-2A-10. 

7. South Dakota Codified Law § 46-2A-10 provides that a permit to 

appropriate water may be issued “only if there is a reasonable probability that 

unappropriated water is available for appropriation, that the quantity of water 

reserved will be needed by the entity and that the proposed use will be a beneficial 

use and in the public interest.” Each of these factors must be met and the permit 

must be denied if the Applicant does not meet its burden of proof on any one of 

them. 

8. The first factor for consideration under SDCL § 46-2A-10 is whether 

there is water available for the appropriation. Determination of water availability 

includes consideration of the criteria in SDCL § 46-6-3.1 pertaining to 

recharge/withdrawal: Whether “according to the best information reasonably 
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available, it is probable that the quantity of water withdrawn annually from a 

groundwater source will exceed the quantity of the average estimated annual 

recharge of water to the groundwater source.” 

9. The Board concludes there is a reasonable probability that there is 

unappropriated water available to fulfill the amount requested by the 

application. 

10. The Board further concludes that it is not probable that withdrawals 

from the aquifer would exceed recharge to the aquifer in violation of SDCL § 46-

6-3.1 if this application is granted. 

11. The second requirement of SDCL § 46-2A-10 is that the quantity of 

water reserved will be needed by the City. 

12. The Board further concludes that the increased water usage by the 

City and the anticipated continued growth of the City make the quantity of the 

water reserved necessary for the City’s future needs. 

13. The third element in SDCL § 46-2A-10 is whether the use of water 

would be a beneficial use: One that is reasonable and useful and beneficial to 

the appropriator and also consistent with the interest of the public in the best 

utilization of water supplies under SDCL § 46-1-6(3). The proposed use 

(municipal) is a beneficial use. 

14. The fourth requirement of SDCL § 46-2A-10 concerns the public 

interest. The proposed use of the water must be “consistent with the interests of 

the public of this state in the best utilization of water supplies.” SDCL § 46-1-6(3). 

The Board concludes that appropriating water for this municipal use is in the 
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public interest. 

15. Any conclusion of law more properly designated as a finding of fact 

shall be treated as such. 

D. FINAL DECISION 

Based on the foregoing Findings of Fact and Conclusions of Law, the Board 

enters its determination as follows:  

1. Future Use Permit No. 8990-3 is approved and reserves 1,120 acre-

feet of water annually from the Antelope Valley Aquifer, subject to the following 

conditions: 

a. The Permit is subject to review by the Water Management Board to 

accomplishment in developing reserved water upon expiration of 

seven (7) years. 

b. The Permit is subject to cancellation if the Water Management Board 

determines during the review that the City cannot demonstrate a 

reasonable need for the Permit. 

c. Any future water withdrawals from this reservation shall be 

controlled so there is not a reduction of needed water supplies in 

adequate domestic wells or in adequate existing wells for other water 

rights in place at the time the application to construct and place 

reserved water is filed. 

d. At such time as definite plans are made to construct works and put 
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the water reserved by the Permit to beneficial use, specific 

application for all or any part of the reserved water must be 

submitted prior to construction of facilities pursuant to SDCL § 46-

5-38.1. 

Dated this 7th day of October 2026. 

 
BY THE BOARD: 

 
 

Jim Hutmacher, Chairman 
South Dakota Water Management 
Board 



STATE OF SOUTH DAKOTA  
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FINDINGS OF FACT, CONCLUSIONS OF 

LAW, AND FINAL DECISION  
 

 

 This matter came before the South Dakota Water Management Board for 

hearing on July 8, 2026.  Board members William Larson (via Zoom), 

Chad Comes, Peggy Dixon, Rodney Freeman, Kelly Hepler, Leo Holzbauer, and 

James Hutmacher attended the hearing and heard the evidence presented. 

Applicant Century Swine RE, LLC (“Century Swine” or “Applicant”) and 

Intervenor PVC Management II, LLC d/b/a Pipestone (“Pipestone”) were 

represented by Paul W. Tschetter.  Petitioners Larry Heinz, Cindy Heinz, and 

Garett Heinz (“Heinzs”) were represented by Connor R. Shaull.  Petitioner 

Justin Baer appeared pro se.  The Department of Agriculture and Natural 

Resources Chief Engineer and Water Rights Program (“the Program”) was 

represented by Emily M. Greco.  The Water Management Board (“Board”) was 

represented by David M. McVey. 

 The Board, having considered the testimony and exhibits presented and 

all records and documents on file and having entered its oral decision and 

rulings on the parties’ submissions, now enters the following: 

FINDINGS OF FACT  

1. On September 11, 2025, the Program received Water Permit 

Application Number 8982-3 (the “Application”) by Century Swine seeking to 

appropriate up to 30.68 acre-feet of water annually at a maximum pump rate 

of 0.11 cubic feet of water per second from one well completed into the Pierre 

Shale aquifer (approximately 420 feet deep) located in the NW 1/4 NW 1/4 

Section 9 for commercial use in a swine facility. 

2. Acting Chief Engineer Mark Mayer recommended approval of the 

application subject to the following standard qualifications: 
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a. The Well owner must control withdrawals so there is not a 

reduction of needed water supplies in adequate domestic wells or in 

adequate wells having prior water rights; 

b. Water Permit No. 8982-3 is subject to compliance with 

requirements of the Department’s Water Pollution Control Permit issued 

pursuant to SDCL §§ 34A-2-36 or 34A-2-36.2 or 34A-2-112 or 

34A-2-124 for concentrated animal feeding operations; 

c. Water Permit No. 8982-3 is subject to compliance with all existing 

and applicable Water Management Board Rules; 

d. The Permit holder must report to the Chief Engineer annually the 

amount of water withdrawn from the Pierre Shale aquifer; and  

e. Water Permit No. 8982-3 authorizes a total annual diversion of up 

to 30.68 acre-feet of water annually from the Pierre Shale aquifer. 

3. The recommendation also included a note which stated, “If the 

applicant drills an observation well to monitor the effects of pumping and to 

have the well become part of the state’s observation well network, DANR is 

willing to discuss suitable locations for such an observation well.” 

4. Notice of the Application was timely advertised in the Aberdeen 

American News on December 3, 2025, and the Edmunds County Tribune on 

December 31, 2025, as required by law.  The Application was also noticed on 

the Department of Agriculture and Natural Resources website. 

5. Water Rights timely received petitions in opposition to the 

Application from the Heinzs and Justin Baer on January 12, 2026. 

6. The matter was initially scheduled to be heard by the Board during 

its March 4, 2026, meeting but it was delayed in response to a request for 

postponement pursuant to SDCL 46-2A-5.  The matter was then rescheduled 

for the next regularly scheduled Board meeting held on May 6, 2026.  At the 

May 6, 2026 meeting, upon request from the Heinzs and with no objection by 

the Applicant or the Program this matter was deferred to the July 8, 2026, 

Board meeting.  
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7. Water Permit Application No. 8982-3 is a new water permit 

application which requires a determination pursuant to SDCL 46-2A-9 whether 

there is a reasonable probability that unappropriated water is available for the 

proposed use, whether the proposed use would impair existing rights, whether 

the use would be a beneficial use, and whether the proposed use is in the 

public interest within the regulatory authority of the Board. 

8. Austin Settje, an engineer with the Program, reviewed the 

Application and performed a technical review of both the initial Application and 

the amended Application.  Mr. Settje provided expert testimony regarding the 

technical review of the Application to the Board.  

9. The Pierre Shale Formation is a thick shale formation of Upper 

Cretaceous age which occurs widespread at and below the surface in South 

Dakota.  Exclusive of glacial deposits, which conceal it east of the Missouri 

River over wide areas, it is the surface formation over a greater area in South 

Dakota than any other single formation.  In many places in the state the 

formation is very thick, forming a blanket of shale over many square miles and 

can reach a maximum thickness of nearly 2,000 feet.  In Edmunds County, a 

mantle of glacial drift overlies a thick mass of Pierre Shale and the underlying 

formations.  Much of the area is covered with glacial till, with the Pierre Shale 

lying below layers of topsoil and clay, with parts of the Pierre Shale being 

exposed on the east side of Edmunds County. 

10. The Pierre Shale Formation is a major confining unit in eastern 

Montana and in most of North Dakota and South Dakota and is not generally 

described as an aquifer.  Locally, the Pierre Shale can yield small volumes of 

water from thin sandstone beds or from highly weathered or fractured zones in 

the uppermost shale beds.  The Pierre Shale, while predominantly a confining 

unit, exhibits variability in its hydraulic properties across different regions.  

Mr. Settje testified that the Pierre Shale aquifer exhibits low transmissivity.  

11. The Pierre Shale aquifer is not older or stratigraphically lower than 

the Greenhorn Formation.  In the area of the proposed point of diversion the 

aquifer is confined with a saturated aquifer thickness of at least 160 feet. 
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12. Mr. Settje calculated withdrawals from the Pierre Shale aquifer in 

South Dakota to be approximately 241 acre-feet per year.  Including this 

application the approximate average annual withdrawal would be 272 acre-feet 

per year (non-irrigation: 241.1; Water Permit Application No. 8982-3: 30.68). 

13. There is limited data regarding recharge for deeper and more 

eastern parts of the Pierre Shale aquifer.  Mr. Settje testified that there has not 

been a report conducted on the Pierre Shale aquifer for approximately twenty-

four years.  However, Mr. Settje testified that given the size of the aquifer and 

expected precipitation which would infiltrate the aquifer, he concluded there 

would be recharge.  

14. Mr. Settje further testified that there is presently no observation 

wells completed into the Pierre Shale aquifer.  Mr. Settje also explained that 

given the physical characteristics of the Pierre Shale aquifer, observation well 

data would be more useful if the well were located in the immediate area of the 

proposed diversion.    

15. Mr. Settje concluded that, based upon his review of the best 

information available regarding recharge to the aquifer and existing water 

rights, there is sufficient unappropriated water available to satisfy the 

application.  

16. There are four existing water rights currently authorized to 

withdraw water from the Pierre Shale aquifer in South Dakota.  Mr. Settje 

testified that the nearest existing water right is located approximately 54 miles 

northeast of the proposed diversion point; however, this right is not currently 

in use.  The next closest existing water right is located approximately 86 miles 

northeast of the proposed diversion point.  Mr. Settje further testified that the 

nearest domestic well on file is approximately 2.2 miles west of the proposed 

diversion point. 

17. Mr. Settje testified that due to the low transmissivity of the Pierre 

Shale aquifer, the Applicant would likely pump their own well dry before any 

nearby users are negatively impacted.  
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18. Mr. Settje concluded that there was a reasonable probability that 

the Application could be developed without unlawful impairment to existing 

rights.  

19. The Board finds Mr. Settje to be a credible expert witness and that 

these Findings of Fact are supported by the evidence presented including 

Mr. Settje’s testimony and the reports and exhibits upon which he prepared 

and/or relied. 

20. The Board also received testimony from Chief Engineer Adam 

Mathiowetz.  Mr. Mathiowetz testified that based upon his review of the report 

and the best information available, he shared the recommendation of then 

acting Chief Engineer Mark Mayer, which was to approve the Application.  

21. The Board finds Mr. Mathiowetz to be a credible expert witness and 

that these Findings of Fact are supported by the evidence presented including 

Chief Engineer Mathiowetz’s testimony.  

22. The Board also received the testimony Justin Roelofs, Vice 

President of Relationship Management for Pipestone.  Pipestone provides 

managerial functions to Century Swine.  Mr. Roelofs testified on behalf of the 

Applicant that the proposed use would be for animal use only and will serve as 

a redundant source to be used if issues arise with the Applicant’s primary 

water source from the Dakota Aquifer.  He also testified about local 

employment opportunities and business with local farmers generated by 

Century Swine.  

23. Petitioner Garett Heinz testified before the Board.  Mr. Heinz 

testified about his family’s century farm and local concerns from him, his 

family, and his neighbors regarding the proposed diversion.  Mr. Heinz 

expressed concern that the approval of the Application would be a detriment to 

a slough on his family’s land.  

24. None of the Petitioners provided expert testimony to rebut, oppose, 

or undermine the opinions expressed by Mr. Settje or Mr. Mathiowetz.  

25. The Board finds that there is a reasonable probability that 

unappropriated water is available for the Applicant’s proposed use.  



6 

26. The Board further finds that granting this Application would not 

unlawfully impair existing water rights. 

27. The Board further finds that the proposed use for a commercial 

swine facility constitutes a beneficial use. 

28. The Board further finds that placing the water to this beneficial 

use is in the public interest.  

29. Any findings of fact more properly designated as a conclusion of 

law shall be treated as much.  

CONCLUSIONS OF LAW 

1. The Board has jurisdiction over this matter.  The Application falls 

within the Board’s responsibility over water appropriation and regulation in 

Title 46.  

2. Publication was properly made, and the Notices of Hearing were 

properly issued pursuant to SDCL § 46-2A-4.  

3. The Chief Engineer recommended granting the Application.  The 

recommendations are not, however, binding on the Board.  SDCL § 46-2A-4(8). 

4. The Applicant is required to satisfy each of the factors set forth in 

SDCL § 46-2A-9. 

5. The Board concludes that the Applicant has satisfied each of the 

factors set forth in SDCL § 46-2A-9.  

6. South Dakota Codified Law section 46-2A-9 provides that a permit 

to appropriate water may be issued “only if there is a reasonable probability 

that there is unappropriated water available for the applicant’s proposed use, 

that the proposed diversion can be developed without unlawful impairment of 

existing rights and that the proposed use is a beneficial use and in the public 

interest as it pertains to matters of public interest within the regulatory 

authority of the Water Management Board as defined by §§ 46-2-9 and 

46-2-11.”  Each of these elements must be met and the permit must be denied 

if the applicant does not meet its burden of proof on any one of them.  

7. The first factor for consideration under SDCL § 46-2A-9 is whether 

there is water available for appropriation.  Determination of water availability 
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includes consideration of the criteria in SDCL § 46-6-3.1 pertaining to 

recharge/withdrawal: “No application to appropriate groundwater may be 

approved if, according to the best information reasonably available, it is 

probable that the quantity of water withdrawn annually from a groundwater 

source will exceed the quantity of the average estimated annual recharge of 

water to the groundwater source.”  

8. The Board concludes there is a reasonable probability that there is 

unappropriated water available to fulfill the amount requested by the 

Application.  

9. The Board further concludes that it is not probable that 

withdrawals from the aquifer would exceed recharge to the aquifer in violation 

of SDCL § 46-6-3.1 if the Application is granted.  

10. The second requirement of SDCL § 46-2A-9 is that the proposed 

water use may not unlawfully impair existing water rights.  The proposed 

diversion can be developed without unlawful impairment of existing water 

rights or domestic uses. 

11. The third element set forth in SDCL § 46-2A-9 is whether the use 

of water would be a beneficial use: one that is reasonable and useful and 

beneficial to the appropriator, and also consistent with the interest of the 

public in the best utilization of water supplies under SDCL § 46-1-6(3).  The 

proposed use (a commercial swine facility) is a beneficial use.  

12. The fourth requirement of SDCL § 46-2A-9 concerns the public 

interest.  “Public interest” under SDCL § 46-2A-9 is not defined by statute.  In 

this case the Board considered how the proposed use of a commercial swine 

facility would stimulate the local economy by creating jobs and benefit the 

broader hog industry by generating demand for feed and other inputs.  The 

Board concludes that appropriating water for use in a commercial swine facility 

is in the public interest.  

13. Any conclusion of law more properly designated as a finding of fact 

shall be treated as such.  
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FINAL DECISION 

 Based on the foregoing Findings of Fact and Conclusions of Law, the 

Board enters its determination that Water Permit No. 8982-3 is granted 

subject to the following conditions: 

a.  The Well owner must control withdrawals so there is not a 

reduction of needed water supplies in adequate domestic wells or in 

adequate wells having prior water rights; 

b. Water Permit No. 8982-3 is subject to compliance with 

requirements of the Department’s Water Pollution Control Permit issued 

pursuant to SDCL §§ 34A-2-36 or 34A-2-36.2 or 34A-2-112 or 

34A-2-124 for concentrated animal feeding operations; 

c. Water Permit No. 8982-3 is subject to compliance with all existing 

and applicable Water Management Board Rules; 

d. The Permit holder must report to the Chief Engineer annually the 

amount of water withdrawn from the Pierre Shale aquifer; and  

e. Water Permit No. 8982-3 authorizes a total annual diversion of up 

to 30.68 acre-feet of water annually from the Pierre Shale aquifer. 

  

Dated this ____ day of ______________ 2026. 

 

      BY THE BOARD: 
 
 
      ______________________________ 
      Jim Hutmacher, Chairman,  
      South Dakota Water Management Board 
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Q • WHAT ARE SOUTH DAKOTA'S OPEN

• MEETINGS LAWS? 

A
• South Dakota's open meetings 

• laws embody the principle that

the public is entitled to the greatest 

possible information about public affairs 

and are intended to encourage public 

participation in government. SDCL Ch. 

1-25 requires that official meetings of 

public bodies must be public and advance 

notice is to be given of such meetings. 

The statutes define an "official meeting" 

as one where a quorum of the public body 

is present and at which official business

or public policy of the body is discussed

or decided. Openness in government is 

encouraged. 

Q • WHO DOES THE OPEN MEETINGS 

• LAWS APPLY TO? 

A
. The open meetings laws apply to 

• all public bodies of the state and

its political subdivisions. SDCL 1-25-1, 

1-25-12(3). This includes cities, counties, 

school boards and other public bodies 

created by ordinance or resolution,

such as appointed boards, task forces,

and committees, so long as they have

authority to exercise sovereign power. 

SDCL 1-25-12(2). Although no court 

decisions have been issued on the

subject, this probably does not include

bodies that serve only in an advisory 

capacity. The State Constitution allows

the Legislature and the Unified Judicial 

System to create rules regarding their 

own separate functions. 

Q • WHAT MUST BE INCLUDED ON THE

• PROPOSED AGENDA? 

A
. A proposed agenda, as required 

• by§ 1-25-1.1 or 1-25-1.3, must list all

items to be considered by a public body 

during any official meeting. The proposed 

agenda items must be described in 

sufficient detail to reasonably inform the 

public of any official business or public 

policy intended to be considered at the 

meeting. 

Q • ARE TELECONFERENCES 

• CONSIDERED PUBLIC MEETINGS?

A
. Yes. The open meetings laws allow 

• meetings, including executive or 

closed meetings, to be conducted by 

teleconference - defined as an exchange 

of information by audio, video, or 

electronic means (including the internet) 

- if a place is provided for the public to 

participate. SDCL 1-25-1.5, 1-25-12(5).

In addition, for teleconferences where 

less than a quorum of the public body is 

present at the location open to the public,

arrangements must also be made for the

public to listen by telephone or internet 

(except for portions of meetings properly 

closed for executive sessions). SDCL 

1-25-1.6. The media and public must be 

notified of teleconference meetings under 

the same notice requirements as any 

other meeting. 

Q: 
HOW ARE THE PUBLIC AND MEDIA 

NOTIFIED WHEN PUBLIC BUSINESS 

IS BEING DISCUSSED? 

A
• SDCL 1-25-1.1 requires that all 

• political subdivisions (except the 

state and its boards, commissions, or 

departments as provided in§ 1-25-1.3) 

prominently post a notice and copy of 

the proposed agenda at the political 

subdivision's principal offi e. At a 

minimum, the proposed agenda must 

include the date, time. and location 

of the meeting and must be visible, 

readable, and accessible to the public 

for 24 continuous hours immediately 

preceding the meeting. Also, if the 

political subdivision has its own website. 

the notice must be posted on the website 

upon dissemination of the notice. For 

special or rescheduled meetings, political 

subdivisions must comply with the regular 

meeting notice requirements as much as 

circumstances permit. The notice must 

be delivered in person. by mail, by email, 

or by telephone to all local news media 

who have asked to be notified. It is good 

practice for local media to renew requests 

for notification of special or rescheduled 

meetings at least annually. 

SDCL 1-25-1.3 varies slightly from 

SDCL 1-25-1.1 and requires the State and 

its agencies, boards, commissions, or 

departments to post a proposed agenda 

both on http://boardsandcommissions. 



sd.gov and at their principal place of 
business at least 72 continuous hours 

before a meeting is scheduled to start 

(this does not include any weekend or 

legal holiday). 

Q • WHO ARE LOCAL 

• NEWS MEDIA? 

A
• There is no definition of "local 

• news media" in SDCL ch. 1-25.
"News media" is defined in SDCL 13-

1-57 generally as those personnel of a 
newspaper, periodical, news service, radio

station, or television station regardless of

the medium through which their content 
is delivered. The Attorney General is of

the opinion that "local news media" is all 
news media - broadcast and print - that

regularly carry news to the community. 

Q • IS A PUBLIC COMMENT PERIOD 

• REQUIRED AT PUBLIC MEETINGS? 

A
• Yes. Public bodies are required to 
• provide at every official meeting a 

period of time on their agenda for public 

comment. SDCL 1-25-1. Each public 
body has the discretion to limit public 

comment as to the time allowed for each 
topic commented on, and as to the total 

time allowed for public comment. Public 

comment is not required at meetings 
held solely for an executive session, 

inauguration, presentation of an annual 
report, or swearing in of elected officials. 

Q • CAN PUBLIC MEETINGS 

• BE RECORDED? 

A
• Yes, SDCL 1-25-11 requires public 
• bodies to allow recording (audio or

video) of their meetings if the recording is 
reasonable, obvious, and not disruptive. 

This requirement does not apply to those 

portions of a meeting confidential or 

closed to the public. 

Q • WHEN CAN A MEETING BE CLOSED 

• TO THE PUBLIC AND MEDIA? 

A
• SDCL 1-25-2 allows a public body 

• to close a meeting for the following 

purposes: 1) to discuss personnel Issues 

pertaining to officers or employees; 2) 
consideration of the performance or 

discipline of a student, or the student's 

participation In interscholastic activities; 3) 

consulting with legal counsel, or reviewing 
communications from legal counsel 

about proposed or pending litigation or 

contractual matters; 4) employee contract 

negotiations; 5) to discuss marketing or 
pricing strategies of a publicly-owned 

competitive business; or 6) to discuss 

information related to the protection 

of public or private property such as 
emergency management response plans 

or other public safety information. The 

statute also recognizes that executive 

session may be appropriate to comport 
with other laws that require confidentiality 
or permit executive or closed meetings. 
Federal law pertaining to students and 

medical records will also cause school 

districts and other entities to conduct 

executive sessions or conduct meetings 

to refrain from releasing confidential 
information. Meetings may also be 

closed by cities and counties for certain 

economic development matters. SDCL 

9-34-19.

Note that SDCL 1-25-2 and SDCL 9-34-
19 do not require meetings be closed in 
any of these circumstances. 

Any official action based on discussions 

in executive session must, however, be 

made at an open meeting. 

Q • WHAT IS THE PROPER PROCEDURE 

• FOR EXECUTIVE SESSIONS? 

A
. A motion to enter executive 

• session must be made and

seconded, followed by a vote. If the 

motion does not receive a majority vote, a 
roll call vote is required. Both the motion 

and the resulting vote must be recorded 

in the minutes of the proceedings. 

Q • WHAT MUST BE STATED IN A 

• MOTION FOR EXECUTIVE SESSION? 
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A
• Motions for executive sessions 
• must refer to the specific state

or federal law allowing for the executive 

session i.e. "pursuant to SDCL 1-25-

2(3)." Also, best practice to avoid public 
confusion would be that public bodies 

explain the reason for going into executive 
session. For example, the motion might 

state "motion to go into executive 

session pursuant to SDCL 1-25-2(1) for 

the purposes of discussing a personnel 

matter," or "motion to go into executive 

session pursuant to SDCL 1-25-2(3) for 



the purposes of consulting with legal 
counsel." 

Discussion in the executive session 
must be strictly limited to the announced 
subject. No official votes may be taken on 
any matter during an executive session. 
The public body must return to open 
session before any official action can be 
taken. 

Q: 
WHAT HAPPENS IF THE MEDIA OR

PUBLIC IS IMPROPERLY EXCLUDED 

FROM A MEETING OR OTHER 

VIOLATIONS OF THE OPEN MEETING 

LAWS OCCUR? 

A
. Excluding the media or public 
• from a meeting that has not been 

properly closed subjects the public 
body or the members involved to: (a) 
prosecution as a Class 2 misdemeanor 
punishable by a maximum sentence of 
30 days in jail, a $500 fine or both; or 
(b) a reprimand by the Open Meeting 
Commission ("OMC"). The same penalties 
apply if the agenda for the meeting is not 
properly posted, or other open meeting 
violations occur. 

Also, action taken during any meeting 
that is not open or has not been properly 
noticed could, if challenged, be declared 
null and void. 

Q: 
HOW ARE ISSUES REFERRED 

TO THE OPEN MEETINGS 

COMMISSION ("OMC")? 

A
• Persons alleging violations of the 
• open meetings laws must make

their complaints with law enforcement 
officials in the county where the offense 
occurred. After a signed and notarized 
complaint is made under oath, and any 
necessary investigation is conducted, 
the State's Attorney may: (a) prosecute 
the case as a misdemeanor; (b) find that 
the matter has no merits and file a report 
with the Attorney General for statistical 
purposes; or (c) forward the complaint to 
the OMC for a determination. The OMC 
is comprised of five State's Attorneys or 
Deputy State's Attorneys appointed by 
the Attorney General. The OMC examines 

whether a violation has occurred and 
makes written public findings explaining 
its reasons. If you have questions on the 
procedures or status of a pending case, 
you may contact the Attorney General's 

Office at 605-773-3215 to talk to an 
assistant for the OMC. Procedures for the 
OMC are posted on the website for the 
Office of Attorney General. 
http://atg.sd.gov/. 

Q • WHAT DOES THE TERM "SOVEREIGN 

• POWER" MEAN? 

A
. The open meetings laws do not 
• define this term, but it generally

means the power to levy taxes, impose 
penalties, make special assessments, 
create ordinances, abate nuisances, 
regulate the conduct of others, or perform 
other traditional government functions. 
The term may include the exercise of 
many other governmental functions. If an 
entity is unclear whether it is exercising 
"sovereign power" it should consult with 
legal counsel. 

Q: 
MAY AGENDA ITEMS BE

CONSIDERED IF THEY ARE ADDED 

LESS THAN 24 HOURS BEFORE 

A MEETING? 

A
• Proposed agendas for public 
• meetings must be posted at least

24 hours in advance of the meeting. The 
purpose of providing advance notice of 
the topics to be discussed at a meeting 

is to provide information to interested 
members of the public concerning the 
governing body's anticipated business. 
Typically, the public body adopts the final 
agenda upon convening the meeting. 
At the time the final agenda is adopted, 
the governing body may add or delete 

agenda items and may also change the 
order of business. See In re Yankton 
County Commission, Open Meetings 
Commission Decision # 20-03, December 
31, 2020. New Items cannot be added 
after the agenda has been adopted by the 
governing body. 

Public bodies are strongly encouraged 
to provide at least 24 hours' notice of all 
agenda items so as to be fair to the public 
and to avoid dispute. 

For special or rescheduled meetings, 
public bodies are to comply to the extent 
circumstances permit. In other words, 
posting less than 24 hours in advance 
may be permissible in emergencies. 
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Q: 
ARE EMAIL DISCUSSIONS

"MEETINGS" FOR PURPOSES 

OF THE OPEN MEETINGS LAWS? 

A
• The definition of an "official 

• meeting" in SDCL 1-25-12(1)

specifically includes meetings conducted 

by "electronic means, including electronic 

mail, instant messaging, social media, text 

message, or virtual meeting platform[.)" A 

quorum of a public body that discusses 

official business of that body via electronic 

means is conducting an official meeting 

for purposes of the open meetings laws. 

Electronic communications made solely 

for scheduling purposes do not fall within 

the definition of an official meeting. 

Q: 
WHAT RECORDS MUST BE

AVAILABLE TO THE PUBLIC 

IN CONJUNCTION WITH PUBLIC 

MEETINGS? 

A
• SDCL 1-25-1.4 requires 

• state boards, commissions,

or departments to make public 

meeting materials available on http:// 

boardsandcommissions.sd.gov. SDCL 

1-27-1.16 requires that any other public

body must post meeting materials on

the public body's website or make those

materials available to the public at least

twenty-four hours prior to the hearing or

when made available to the members

of the public body, whichever is later.

Finally, SDCL 1-27-1.17 requires that draft

minutes of public meetings must be made

available to the public at the principal

place of business for the public body

within 10 business days after the meeting

(or any audio and visual recording must

be made available on the website for the

public body within five business days).

These laws are in addition to any specific

requirements for public bodies (i.e.,

publication requirements in state laws

pertaining to cities, counties, or school

districts). Enforcement of public records

laws contained in SDCL Ch. 1-27 are

handled by separate procedures found

in SDCL 1-27-35, et. seq. rather than the

open meeting procedures described

above. Violations of SDCL 1-27-1.16 and

1-27-1.17 are also Class 2 misdemeanors.

Q: 
WHAT REQUIREMENTS APPLY TO

TASK FORCES, COMMITTEES AND 

WORKING GROUPS? 

A
• Task forces and committees that 

• exercise "sovereign power," and

are created by statute, ordinance, or 

proclamation are required to comply 

with the open meetings laws. SDCL 

1-25-12(1). Task forces, committees, and

working groups that are not created by

statute, ordinance, or proclamation, or are

advisory only, may not be subject to the

open meetings laws, but are encouraged

to comply to the extent possible when

public matters are discussed. Ultimately,

if such advisory task forces, committees

and working groups present any reports

or recommendations to public bodies,

the public bodies must wait until the next

meeting (or later) before taking final action

on the recommendations. SDCL 1-27-1.18.

Q • ARE PUBLIC BODIES REQUIRED TO

• REVIEW THE OPEN MEETINGS LAWS?
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A
• Public bodies must annually 

• review an explanation of the open

meetings laws provided by the Attorney 

General, along with any other material 
pertaining to the open meetings laws 

made available by the Attorney General. 

SDCL 1-25-13. Each public body must 

report in its minutes that the annual 

review of the open meetings laws was 

completed. 



PERTINENT S.D. OPEN MEETINGS STATUTES 

(other specific provisions may apply depending on the public body involved) 

1-25-1. OPEN MEETINGS.

An official meeting of a public body is open to the 
public unless a specific law is cited by the public 
body to close the official meeting to the public. 

It is not an official meeting of one public body if its 
members provide information or attend the official 
meeting of another public body for which the notice 
requirements of § 1-25-1.1 or 1-25-1.3 have been 
met. It is not an official meeting of a public body if 
its members attend a press conference called by a 
representative of the public body. 

For any event hosted by a nongovernmental entity 
to which a quorum of the public body is invited 
and public policy may be discussed, but the public 
body does not control the agenda, the public body 
may post a public notice of a quorum, in lieu of an 
agenda. The notice of a quorum must meet the 
posting requirements of § 1-25-1.1 or 1-25-1.3 and 
must contain, at a minimum, the date, time. and 
location of the event. 

The public body shall reserve at every official 
meeting a period for public comment. limited at 
the public body's discretion as to the time allowed 
for each topic and the total time allowed for public 
comment, but not so limited as to provide for no 
public comment. 
Public comment is not required at an official 

meeting held solely for the purpose of meeting in 
executive session, an inauguration. presentation of 
an annual report to the public body, or swearing in 
of a newly elected official, regardless of whether 
the activity takes place at the time and place usually 
reserved for an official meeting. 

If a quorum of township supervisors. road district 
trustees, or trustees for a municipality of the third 
class meets solely for purposes of implementing 
previously publicly adopted policy; carrying out 
ministerial functions of that township, district, or 
municipality; or undertaking a factual investigation 
of conditions related to public safety; the meeting is 
not subject to the provisions of this chapter. 

A violation of this section is a Class 2 misdemeanor. 
1-25-1.1. PUBLIC NOTICE OF POLITICAL 

SUBDIVISIONS. Each political subdivision shall 
provide public notice, with proposed agenda. that 
is visible, readable, and accessible for at least an 
entire, continuous twenty-four hours immediately 
preceding any official meeting, by posting a copy of 
the notice, visible to the public, at the principal office 
of the political subdivision holding the meeting. The 
proposed agenda shall include the date, time, and 
location of the meeting. The notice shall also be 
posted on the political subdivision's website upon 
dissemination of the notice, if a website exists. For 
any special or rescheduled meeting, the information 
in the notice shall be delivered in person, by mail, 
by email, or by telephone, to members of the local 
news media who have requested notice. For any 

special or rescheduled meeting, each political 
subdivision shall also comply with the public notice 
provisions of this section for a regular meeting to 
the extent that circumstances permit. A violation of 
this section is a Class 2 misdemeanor. 

1-25-1.3. PUBLIC NOTICE OF STATE. The state 
shall provide public notice of a meeting, at least
seventy-two hours before the meeting is schedule 
to start, not including Saturday, Sunday, or any legal
holiday, by posting a copy of the proposed agenda: 

(1) At the principal office of the board, commission,
or department holding the meeting;
(2) That includes the date, time, and location of the

meeting; 
(3) That is visible, readable, and accessible to the

public; and 
(4) On a state website, designated by the

commissioner of the Bureau of Finance and
Management. 

For any special or rescheduled meeting, the 
information in the notice must be delivered in person,
or by mail, email, or telephone, to members of the
local news media who have requested notice. The
state shall also comply with all other requirements
of this section, for a special or rescheduled meeting,
as circumstances permit. A violation of this section
is a Class 2 misdemeanor.

1-25-1.5. TELECONFERENCE MEETING. 

Any official meeting may be conducted by 
teleconference. A teleconference may be used to 
conduct a hearing or take final disposition regarding 
an administrative rule pursuant to § 1-26-4. A 
member is deemed present if the member answers 
present to the roll call conducted by teleconference 
for the purpose of determining a quorum. Each vote 
at an official meeting held by teleconference may 
be taken by voice vote. If any member votes in the 
negative, the vote shall proceed to a roll call vote. 

1-25-1.6. TELECONFERENCE PARTICIPATION. At
any official meeting conducted by teleconference, 
there shall be provided one or more places at
which the public may listen to and participate in the
teleconference meeting. For any official meeting 
held by teleconference, that has less than a quorum 
of the members of the public body participating in 
the meeting who are present at the location open
to the public, arrangements shall be provided for
the public to listen to the meeting via telephone or
internet. The requirement to provide one or more 
places for the public to listen to the teleconference 
does not apply to official meetings closed to the
public pursuant to specific law.

1·25·1.7. AGENDA DETAILS ARE REQUIRED. A 

proposed agenda, as required by§ 1-25-1.1 or 1-25-
1.3, must list all items to be considered by a public 
body during any official meeting. The proposed 
agenda items must be described in sufficient 
detail to reasonably inform the public of any official 
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business or public policy intended to be considered 
at the meeting. A violation of this section is a Class 
2 misdemeanor. 

1-25-2. EXECUTIVE SESSION. An executive
session or closed meetings may be held only for
the purposes of:
(1) Discussing the character, competence, fitness,

performance, or qualifications of any current
or prospective public officer or employee, not
including an independent contractor;

(2) Discussing a student's:
(a) Discipline, expulsion, or suspension;
(b) Assignment or educational program; or
(c) Eligibility to participate in interscholastic

activities provided by the South Dakota High School
Activities Association;
(3) Consulting with legal counsel, or reviewing

communications from legal counsel, about
proposed or pending litigation or contractual
matters;
(4) Preparing for contract negotiations or 

negotiating with employees or employee
representatives;
(5) Discussing marketing or pricing strategies by

a board or commission of a business that is owned
by the state or any of its political subdivisions, if
public discussion may be harmful to the competitive
position of the business; or
(6) Discussing the following information pertaining

to the protection of public or private property and
any person on or within the property:
(a) Any vulnerability assessment or response plan

intended to prevent or mitigate criminal acts;
(b) Emergency management or response;
(c) Public safety information that would create a

substantial likelihood of endangering public safety
or property, if disclosed;
(d) Communications network schema, computer

systems, cyber security plans, passwords, or user
identification names;
(e) Guard schedules;
(f) Lock combinations; and
(g) Any blueprint, building plan, or infrastructure

record regarding any building or facility, which
would expose or create vulnerability through
disclosure of the configuration, location, or security
of critical systems of the building or facility;

(7) Discussing any emergency or disaster response
plans or protocols, safety or security audits or
reviews, or lists of emergency or disaster response
personnel or material; and
(8) Discussing the location of or listing any:
(a) Ammunition or weapons;
(b) Biological, chemical, or nuclear agents; or
(c) Other military or law enforcement equipment or

personnel.
An executive session or closed meeting may be

held only upon a majority vote of the members of
the public body present and voting at an otherwise
open official meeting.

In the absence of a unanimous vote, any vote to

enter executive session must be taken by roll call. 
A motion to enter executive session must state the 
applicable subdivision in this section, or any other 
applicable law, pursuant to which the executive 
session is to be held. The motion and vote to enter 
executive session must be reported in the minutes 
of the proceedings. Discussion during executive 
session is restricted to the purpose specified in the 
motion to enter executive session. 
Any official action concerning the matters 

considered pursuant to this section must be taken 
at an open official meeting. 
Nothing in § 1-25-1 or this section prevents an 

executive session or closed meeting if the federal 
or state Constitution or any federal or state statute 
permits or requires the session or meeting. A 
violation of this section is a Class 2 misdemeanor. 

1-25-6. DUTY OF STATE'S ATTORNEY. If a
complaint alleging a violation of chapter 1-25 is 
made pursuant to § 23A-2-1, the state's attorney
shall take one of the following actions:
(1) Prosecute the case pursuant to Title 23A;
(2) Determine that there is no merit to prosecuting

the case. Upon doing so, the state's attorney shall
send a copy of the complaint and any investigation
file to the attorney general. The attorney general
shall use the information for statistical purposes and
may publish abstracts of such information, including
the name of the government body involved for
purposes of public education; or
(3) Send the complaint and any investigation file to

the South Dakota Open Meetings Commission for
further action.

1-25-6.1. DUTY OF STATE'S ATTORNEY 
(COUNTY COMMISSION ISSUES). If a complaint
alleges a violation of this chapter by a board of 
county commissioners, the state's attorney shall
take one of the following actions:

(1) Prosecute the case pursuant to Title 23A; 
(2) Determine that there is no merit to prosecuting

the case. The attorney general shall use the
information for statistical purposes and may publish
abstracts of the information as provided by§ 1-25-6;

(3) Send the complaint and any investigation file to
the South Dakota Open Meetings Commission for
further action; or
(4) Refer the complaint to another state's attorney

or to the attorney general for action pursuant to §
1-25-6. 

1-25-7. REFERRAL TO OMC. Upon receiving
a referral from a state's attorney or the attorney
general, the South Dakota Open Meetings
Commission shall examine the complaint and
investigatory file submitted by the state's attorney or
the attorney general and shall also consider signed
written submissions by the persons or entities that
are directly involved. Based on the investigatory file
submitted by the state's attorney or the attorney
general and any written responses, the commission
shall issue a written determination on whether the
conduct violates this chapter, including a statement
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of the reasons therefor and findings of fact on 
each issue and conclusions of law necessary for 
the proposed decision. The final decision shall be 
made by a majority of the commission members. 
with each member's vote set forth in the written 
decision. The final decision shall be filed with the 
attorney general and shall be provided to the public 
entity and or public officer involved, the state's 
attorney, and any person that has made a written 
request for such determinations. If the commission 
finds a violation of this chapter, the commission shall 
issue a public reprimand to the offending official or 
governmental entity. However, no violation found by 
the commission may be subsequently prosecuted 
by the state's attorney or the attorney general. All 
findings and public censures of the commission 
shall be public records pursuant to§ 1-27-1. Sections 
1-25-6 to 1-25-9, inclusive, are not subject to the
provisions of chapter 1-26.

1·25·8. OMC MEMBERS. The South Dakota Open
Meeting Commission is comprised of fwe state's
attorneys or deputy state's attorneys appointed by
the attorney general. Each commissioner serves at
the pleasure of the attorney general. The members
of the commission shall choose a chair of the
commission annually by majority vote.

1-25-12. DEFINITIONS. Terms used in the open
meetings laws mean:
(1) "Official meeting,• any meeting of a quorum of

a public body at which official business or public
policy of that public body is discussed or decided
by the public body, whether in person or by means
of teleconference or electronic means, including
electronic mail, instant messaging, social media,
text message, or virtual meeting platform, provided
the term does not include communications solely
to schedule a meeting or confirm attendance
availability for a future meeting;
(2) "Political subdivision," any association, authority,

board, municipality, commission, committee,
council, county, school district, task force, town, 
township, or other local governmental entity, which 
is created by statute, ordinance, or resolution, and is 
vested with the authority to exercise any sovereign 
power derived from state law; 

(3) "Public body." any political subdivision or the
state;
(4) "State." each agency, board, commission,

or department of the State of South Dakota, not
including the Legislature; and 
(5) "Teleconference." an exchange of information

by any audio, video, or electronic medium, including
the internet

1-25-13. ANNUAL REVIEW OF OPEN MEETING 

LAWS. Any agency, as defined in§ 1-26-1, or political 
subdivision of this state, that is required to provide 
public notice of its meetings pursuant to § 1-25-1.1 or 
1-25-1.3 must annually review the following, during
an official meeting of the agency or subdivision:
(1) The explanation of the open meeting laws of this

state published by the attorney general, pursuant to
§ 1-11-1; and

(2) Any other material pertaining to the open
meeting laws of this state provided by the attorney
general.
The agency or subdivision must include in the

minutes of the official meeting an acknowledgement
that the review was completed.

1-27-1.16. MEETING PACKETS AND MATERIALS. 

If a meeting is required to be open to the public 
pursuant to § 1-25-1 and if any printed material 
relating to an agenda item of the meeting is 
prepared or distributed by or at the direction of the 
governing body or any of its employees and the 
printed material is distributed before the meeting 
to all members of the governing body, the material 
shall either be posted on the governing body's 
website or made available at the official business 
office of the governing body at least twenty-four 
hours prior to the meeting or at the time the material 
is distributed to the governing body, whichever is 
later. If the material is not posted to the governing 
body's website, at least one copy of the printed 
material shall be available in the meeting room 
for inspection by any person while the governing 
body is considering the printed material. However, 
the provisions of this section do not apply to any 
printed material or record that is specifically exempt 
from disclosure under the provisions of this chapter 
or to any printed material or record regarding the 
agenda item of an executive or closed meeting 
held in accordance with § 1-25-2. A violation of this 
section is a Class 2 misdemeanor. However, the 
provisions of this section do not apply to printed 
material. records, or exhibits involving contested 
case proceedings held in accordance with the 
provisions of chapter 1-26. 

1-27-1.17. DRAFT MINUTES. The unapproved,
draft minutes of any public meeting held pursuant
to § 1-25-1 that are required to be kept by law shall
be available for inspection by any person within
ten business days after the meeting. However,
this section does not apply if an audio or video
recording of the meeting is available to the public on
the governing body's website within five business
days after the meeting. A violation of this section
is a Class 2 misdemeanor. However, the provisions
of this section do not apply to draft minutes of
contested case proceedings held in accordance
with the provisions of chapter 1-26.

1-27-1.18. WORKING GROUP REPORTS. Any final
recommendations, findings, or reports that result
from a meeting of a committee, subcommittee,
task force, or other working group which does
not meet the definition of a political subdivision or
public body pursuant to§ 1-25-1, but was appointed
by the governing body. shall be reported in open
meeting to the governing body which appointed
the committee, subcommittee, task force, or other
working group. The governing body shall delay
taking any official action on the recommendations,
findings, or reports until the next meeting of the
governing body.
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