Attachment #4

Department of Transportation

Office of Legal Counsel

700 East Broadway Avenue

Pierre, South Dakota 57501-2586 605/773-3262
FAX: 605/773-4442

Connecting South Dakota and the Nation

MEMORANDUM
TO: Darin Bergquist
FROM: Karla L. Engle
DATE: August 7, 2020
RE: August 20, 2020 Aeronautics Commission Meeting

The Department of Transportation asks the Aeronautics Commission to approve
amendment or repeal of the following administrative rules:

e Chapter 70:02:01 — Procedural rules.

The Department of Transportation also asks the Aeronautics Commission to approve
repeal of the following administrative rules:

e Chapter 70:02:02 — Aerial applicators;

e Chapter 70:02:03 — Structures affecting aviation;

e Chapter 70:02:05 — Registration of aircraft; and

e Chapter 70:02:06 — Pilot and airport employee identification.

Copies of the following documents are enclosed with this memo for the commission’s
consideration:

1. The proposed rules;

2. The Rules Presentation Format Form, listing the procedural steps that have been
taken so far in the rule adoption process; and

3. Copies of statutes relating to the repeal of rules.

Any written comments that are timely received will be provided to the commission at or
before the meeting on August 20, 2020.

Thank you.
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ARTICLE 70:02

AERONAUTICS
Chapter
70:02:01 Procedural rules.
70:02:02 Aerial applicators, Repealed.
70:02:03 Structures affecting aviation, Repealed.
70:02:04 Airport licensing.
70:02:05 Registration of aircraft, Repealed.
70:02:06 Pilot and airport employee identification, Repealed.
CHAPTER 70:02:01
PROCEDURAL RULES
Section

70:02:01:01 Superseded.

70:02:01:02 Public availability of rules, final orders, decisions and opinions, Repealed.

70:02:01:03 Petition for declaratory ruling.



https://sdlegislature.gov/Rules/DisplayRule.aspx?Rule=70:02:01:01
https://sdlegislature.gov/Rules/DisplayRule.aspx?Rule=70:02:01:02
https://sdlegislature.gov/Rules/DisplayRule.aspx?Rule=70:02:01:03
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dircctor ol the Acronautics Commission Repealed.

Source: SL 1975, ch 16, § 1; 13 SDR 129, 13 SDR 134, effective July 1, 1987.

70:02:01:03. Petition for declaratory ruling. A person may request the Aeronautics
Commission to issue a decision ef as to the applicability of any statutory provision, rule, or order
pertaining to matters of aviation by filing a petition with the directorofthe Aeronauties-Commission

secretary of the Department of Transportation. The Aeronautics—Commission commission shall

consider these petitions at

scheduled hearing date held during a regular meeting.

Source: SL 1975, ch 16, § 1; 13 SDR 129, 13 SDR 134, effective July 1, 1987.
General Authority: SDCL 1-26-15.
Law Implemented: SDCL 1-26-15.

CHAPTER 70:02:02

AERIAL APPLICATORS

(Repealed)
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70:02:02:08

70:02:02:09

Source: 20 SDR 183, effective May 9, 1994.

70:02:02:01. Commercial pilot's certificate required of aerial applicators. Any—person

Repealed.

Source: SL 1975, ch 16, § 1; 13 SDR 129, 13 SDR 134, effective July 1, 1987.

70:02:02:02. Experience requirements for Class A permit -- Renewal. Fora—ClassA
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is-te-begin Repealed.

Source: SL 1975, ch 16, § 1; 13 SDR 129, 13 SDR 134, effective July 1, 1987; 20 SDR 183,

effective May 9, 1994; 23 SDR 180, effective May 1, 1997.
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70:02:02:03. Experience requirements for Class B permit -- Supervision necessary --

Renewal. E

Repealed.

Source: SL 1975, ch 16, § 1; 13 SDR 129, 13 SDR 134, effective July 1, 1987; 20 SDR 183,

effective May 9, 1994; 23 SDR 180, effective May 1, 1997.
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70:02:02:04. Requirements for aerial applicators spraying their own land.-A-pHet-whe-is

when such flight eperations arc to commence Repealed.
Source: SL 1975, ch 16, § 1; 13 SDR 129, 13 SDR 134, effective July 1, 1987.
70:02:02:05. Aircraft to be certified by FAA. Allairerattshall be-certified-as-to-registration

r Repealed.

Source: SL 1975, ch 16, § 1; 13 SDR 129, 13 SDR 134, effective July 1, 1987.

70:02:02:06. Aircraft to meet FAA weight and balance requirements.-Al-aireraft-to-be

r Repealed.

Source: SL 1975, ch 16, § 1; 13 SDR 129, 13 SDR 134, effective July 1, 1987.
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70:02:02:07. Aircraft prohibited on state trunk highways. Ne-personshall-operate;take

Source: SL 1975, ch 16, § 1; 13 SDR 129, 13 SDR 134, effective July 1, 1987.

70:02:02:08. Aircraft prohibited on county or township highways -- Exceptions.—A

and power poles or Hines or wire crossing the road Repealed.

Source: SL 1975, ch 16, § 1; 13 SDR 129, 13 SDR 134, effective July 1, 1987.
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70:02:02:09. Pilot's responsibility for safe operation.-ttis-thepHet'sfull responsibilityte

08 Repealed.
Source: SL 1975, ch 16, § 1; 13 SDR 129, 13 SDR 134, effective July 1, 1987.
CHAPTER 70:02:03

STRUCTURES AFFECTING AVIATION

(Repealed)

70:02:03:17. Definitions. Ferms-used-in-this-chapter mean:

" 1 1 " .
9 3

(2) "FAA." Federal Aviation Administration Repealed.

Source: 14 SDR 170, effective June 26, 1988; 16 SDR 58, effective October 1, 1989; 29 SDR

34, effective September 17, 2002.
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70:02:03:19. Application for construction approval -- Sixty days notice required. A

Repealed.

Source: 14 SDR 170, effective June 26, 1988; 16 SDR 58, effective October 1, 1989; 29 SDR
34, effective September 17, 2002; 29 SDR 160, effective June 2, 2003.

70:02:03:20. Criteria for determining hazards to air navigation. The-commisston-shall

does not posc a hazard to air navigation Repealed.

Source: 14 SDR 170, effective June 26, 1988; 16 SDR 58, effective October 1, 1989; 29 SDR

34, effective September 17, 2002.
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CHAPTER 70:02:05

REGISTRATION OF AIRCRAFT

(Repealed)
Seetion
70:02:05:01— Identification-decal
70:02:05:02  Display of decal.
70:02:05:01. Identification decal. The-directorofaeronautiesshall provide-anidentification

ate Repealed.

Source: 9 SDR 91, effective January 16, 1983; 13 SDR 129, 13 SDR 134, effective July 1,
1987.

70:02:05:02. Display of decal. The-deeal-shall be-displayed-on-the-aireraftimmediatelyupon
receipt. It must be easily visible from the right outside of the aireralt Repealed.

Source: 9 SDR 91, effective January 16, 1983; 13 SDR 129, 13 SDR 134, effective July 1,
1987.
CHAPTER 70:02:06

PILOT AND AIRPORT EMPLOYEE IDENTIFICATION

(Repealed)


https://sdlegislature.gov/Rules/DisplayRule.aspx?Rule=70:02:05:01
https://sdlegislature.gov/Rules/DisplayRule.aspx?Rule=70:02:05:02

Attachment #4

20:02:06:07 Expirati o | | dentifeation.

70:02:06:01. Definitions. Ferms-used-in-this-chapter mean:

State of South Dakota to airport cmplovees within the state Repealed.
Source: 29 SDR 34, effective September 17, 2002; 30 SDR 21, effective August 25, 2003.

70:02:06:04. Issuance of airport employee photo identification. On-erbefore Decembert;
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aeronauties Repealed.
Source: 29 SDR 34, effective September 17, 2002.

70:02:06:05. Display of airport employee photo identification. H-an-airpert-employeeis
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Repealed.
Source: 29 SDR 34, effective September 17, 2002.
70:02:06:06. Access and movement privileges.Jn—addition—to—the—information—required

which the employee s entitled Repealed.
Source: 29 SDR 34, effective September 17, 2002.

70:02:06:07. Expiration of airport employee photo identification. Each-airpert-employee

phote identilication for the airport employee Repealed.

Source: 29 SDR 34, effective September 17, 2002.
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and-70:02:06:06 Repealed.

Source: 29 SDR 34, effective September 17, 2002.
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FORM 15

Rules Presentation Format

Department/Board/Commission Name: _South Dakota Aeronautics Commission

Please complete these questions to show that the SDCL 1-26 rule-making process is
complete.

Use this format to organize your presentation to the Committee.

Approval to proceed? Yes _ X__  No Date _ July 15, 2020

e Date of public hearing __August 20, 2020

e Date proposed rules and supporting documents submitted to the LRC and the Bureau
of Finance and Management ___ July 17, 2020
o any publication incorporated by reference;
o the fiscal note;
o the impact statement on small business; and
o the notice of hearing.

e Date and name of newspapers in which the notice of public hearing was published:
o Date_ July 22, 2020 Newspaper Aberdeen American News

o Date _ July 22, 2020 Newspaper Rapid City Journal
o Date _ July 23, 2020 Newspaper Pierre Capital Journal
o Date _ July 23, 2020 Newspaper Sioux Falls Argus Leader

e Summary of how, when, and number of interested persons, if any, were contacted.
On July 20, 2020, copies of the hearing notice and proposed rules
were mailed to the twelve individuals or entities who have requested
mail notification of rule-making by the commission. On July 17, 2020,
electronic copies of the hearing notice and proposed rules were sent
to the three individuals who have requested electronic notification of
rule-making. A copy of the hearing notice was also provided to the
Executive Director of the South Dakota Pilots Association. The
hearing notice, proposed rules, and related documents were also
posted on the Open SD website for the State of South Dakota.

e Page numbers in the minutes where the agency considered amendments, data,
opinions, or arguments regarding the proposed rules, along with any changes and final
action.

e For any rule implementing a bill from the preceding session, the number of the bill:

e Date final rules and supporting documents submitted to the LRC and the Committee




TO:

FROM:
DATE:

RE:
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MEMORANDUM

South Dakota Aeronautics Commission
Dustin W. DeBoer, SDDOT Office of Legal Counsel
August 10, 2020

Explanation of statutes repealed or amended and the corresponding effects upon
current Administrative Rules of South Dakota (A.R.S.D.)

70:02:01 Procedural rules.

A

70:02:01:02. Public availability of rules, final orders, decisions and opinions.
(FOR REPEAL)

LRC has requested repeal of this rule as the intent of the rule is fully addressed in
SDCL Ch. 1-27 (Public Records and Files), also known as South Dakota’s Open
Records Laws.

70:02:02 Aerial applicators. (FOR REPEAL)

A

The statute providing General Authority for the rules, SDCL 50-2-2.1, was
repealed in 2019.

The statute which designated as the Law Implemented for the respective rules,
SDCL 50-2-2.1, was repealed in 2019.

The South Dakota Department of Agriculture is the state agency which currently
provides the necessary permits and licensing of agricultural aerial applicators and
the products dispersed by the aerial applicators.

The South Dakota Department of Transportation, Office of Air, Rail & Transit,
simply confirms the aerial applicator aircraft in question is properly licensed in
South Dakota.

70:02:03 Structures affecting aviation. (FOR REPEAL)

A

There are two statutes providing General Authority for the rule which have now
been repealed.

1. SDCL 50-9-2 was repealed in 2019.
2. SDCL 50-9-9 was repealed in 2014.

There are two statutes which are designated as the Law Implemented for the rule
which have now been amended or repealed.

1. SDCL 50-9-1 was amended in 2019.
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2. SDCL 50-9-7 was repealed in 2014.

The changes made to the Aeronautics Commission oversight of tall structures are
based on the decision in Big Stone Broadcasting, Inc. v. Lindbloom, 161 F. Supp.
2d 1009 (D.S.D. 2001).

1. Plaintiff Big Stone Broadcasting, Inc. instituted an action for declaratory
and injunctive relief against the seven members of the South Dakota
Aeronautics Commission (SDAC) and the South Dakota Attorney General
(collectively "defendants"), claiming that SDCL Chapter 50-9 and ARSD
70:02:03, which govern the construction of structures over 200 feet in
height, were preempted by the Federal Aviation Act of 1958 (“the Act"),
49 U.S.C. § 1301 et. seq., and by Part 77 of the Federal Aviation
Administration (FAA) Regulations governing "Objects Affecting
Navigable Airspace," 14 C.F.R. § 77.

2. The court enjoined defendants from acting to prohibit the construction of
proposed broadcast towers when the FAA, in adherence to its statutory
and regulatory provisions, determines that the proposed tower poses no
hazard to air traffic and safety.

3. In essence, then, the court enjoined defendants and their successors from
vetoing a FAA determination of "no hazard" in connection with radio
broadcast towers.

Previous statute providing for Aeronautics Commission Oversight of Structures
Affecting Navigation (amended in 2019):

50-9-1. Approval required for construction or alteration of certain structures. Any
person or organization who intends to construct or alter a structure shall submit an
application and obtain an approval permit from the commission for any
construction or alteration that:
(1) Exceeds two hundred feet above ground level;
(2) Is within twenty thousand feet of a state approved public airport or military
airport that has at least one runway more than three thousand two hundred feet in
actual length and the construction or alteration exceeds a one hundred to one
surface ratio from any point on the runway;
(3) Is within ten thousand feet of a state approved public airport or military airport
that has its longest runway no more than three thousand two hundred feet in actual
length and the construction or alteration exceeds a fifty to one surface ratio from
any point on the runway;
(4) Is within five thousand feet of a state approved public heliport and the
construction or alteration exceeds a twenty-five to one surface ratio; or
(5) Is a highway, railroad, or other traverse way that the prescribed adjusted
height exceeds the standards provided in this section.

No application is needed if the construction or alteration of a structure
would be shielded by an existing structure of a permanent and substantial
character within the corporate limits of a municipality or by natural terrain or
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topographic features of equal or greater height. It must be evident beyond any
reasonable doubt that the construction or alteration of the structure so shielded
does not adversely affect safety in aviation.

Any person or organization, who intends to construct or alter a structure
that exceeds two hundred feet above ground level and that is outside the zones
described in this section and who has obtained a Federal Aviation Administration
determination of no hazard, may provide that determination to the commission
prior to the start of construction in lieu of the application and permit required by
this chapter.

Current statute (effective July 1, 2019):

50-9-1. FAA determination of no hazard to be provided to commission before
construction or alteration of structure--Violation as misdemeanor. A person or
organization that has obtained a Federal Aviation Administration determination of
no hazard, shall provide the determination to the commission prior to the start of
construction or alteration of any structure that is subject to the jurisdiction of the
Federal Aviation Administration.

A violation of this section is a Class 1 misdemeanor.

IV. 70:02:05 Registration of aircraft (FOR REPEAL)

A

The two rules proposed for repeal, 70:02:05:01 (Identification decal) and
70:02:05:02 (Display of decal) are now codified in SDCL 50-11-5.

Current statute (effective July 1, 2019):

50-11-5. Posting of aircraft registration certificate--Decal--Violation as
misdemeanor. The aircraft registration certificate shall at all times be
conspicuously posted within the aircraft so as to be readily seen by passengers
and inspectors. The department shall provide a decal bearing the same
identification number as the registration certificate. The aircraft owner shall
display the decal in a location easily visible from the right outside of the aircraft.
A violation of this section is a Class 2 misdemeanor.

V. 70:02:06 Pilot and airport employee identification (FOR REPEAL)

A

The statute providing General Authority for the rules, SDCL 50-11-36, was
repealed in 2014.

There are two statutes which are designated as the Law Implemented for the rules
which have now been repealed.

1. SDCL 50-11-24 was repealed in 2004.
2. SDCL 50-11-36 was repealed in 2014.
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C. Airport and pilot identification have been generally preempted nationally by FAA
requirements established in 2003.
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