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MEMORANDUM 
 
 
TO:   Transportation Commission 
 
FROM:  Karla L. Engle 
 
DATE:  June 16, 2021 
 
RE:  June 23, 2021, Commission Meeting 
 
 
Attached are the following documents that are being provided in connection with 
the contested case hearing to be held by the Commission on Wednesday, June 
23, 2021: 
 
1.  Application by Railroad for Authority to Exercise Eminent Domain; 
2.  Notice of Hearing; 
3.  Position Statement for Rapid City, Pierre & Eastern Railroad, Inc.;  
4.  Position Statement for Dena Kinsella; 
5.  South Dakota Codified Laws 49-16A-75 through 49-16A-75.4; 
6. Administrative Rules of South Dakota Chapter 70:08:01.   
 
Thank you. 
 
 
KLE 
Enclosure 
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 Steven T. Williams 
Senior Attorney 

27 Shiloh Road, Ste 10 
Billings, MT 59106 

williams@knightnicastro.com  
                      T:  406-545-2031 

F:  816-396-6233 
 

June 15, 2021 
 
Judge David Gienapp  
Hearing Officer 
P.O. Box 14 
Madison, SD 57042 
dgienapp@siomidco.net 
VIA E-MAIL  
 
Re:  IN THE MATTER OF THE APPLICATION FOR AUTHORITY TO EXERCISE 

EMINENT DOMAIN BY RCP&E RAILROAD, INC. 
 Court: Transportation Commission – Hearing Officer David Gienapp  
 Landowner’s Attorney: Patrick Burns, Burns Law Firm, Minneapolis, MN 

Hearing Date: June 23, 2021 
 

Dear Judge Gienapp: 
 

Please accept this letter as the pretrial statement in this matter.     
 

PRETRIAL STATEMENT 

I. BACKGROUND 

In April of 2019 there was significant flooding of the Bad River near Pierre, South Dakota. 
This flooding required flood mitigation actions by RCP&E to protect its bridge and surrounding 
track. The only way for RCP&E to access this area with heavy equipment is to cross property that 
belongs to Dena Kinsella.  

RCP&E made several attempts to negotiate with Ms. Kinsella in 2019 to gain access to its 
property and take actions to prevent flooding. There were initial difficulties, however, as Ms. 
Kinsella first refused to communicate with RCP&E regarding access, and then later refused to 
permit access across her property. After extended delays, RCP&E was able to contract with Ms. 
Kinsella and obtain access across her property. Unfortunately, due to these delays and increased 
flooding, what had originated as an inexpensive project to install flood prevention measures turned 
into a bridge repair project that cost 3.5 million dollars.  

mailto:williams@knightnicastro.co
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Once RCP&E contracted with Ms. Kinsella in 2019, it built an access road and conducted 
work under the contract. Even after the contract was in place, RCP&E had difficulties completing 
the project as Ms. Kinsella refused access at times, or otherwise impaired the contractor’s ability 
to work.  

Following the completion of the work, a dispute arose regarding the contract and Ms. 
Kinsella has separately filed for arbitration regarding the work done under the 2019 contract. This 
arbitration claim is entirely separate from the issue of eminent domain and applies only to the 
terms of the 2019 contract that granted temporary access across Ms. Kinsella’s property. Ms. 
Kinsella’s claims include allegations that the access road was not properly built as well as claims 
that she was not paid for certain amounts of dirt. RCP&E has denied these claims and raised 
counterclaims regarding Ms. Kinsella’s interference with its ability to complete work under the 
contract. These issues, and negotiations involving the settlement of arbitration, are entirely distinct 
from the issues involved with RCP&E’s eminent domain application.   

Ms. Kinsella’s property continues to present the only available access to RCP&E’s track 
and bridge. This need continues to be present due to the shifting trajectory of the river. As such, 
RCP&E reached out to Ms. Kinsella again in the spring of 2021 to negotiate a purchase of the road 
that had been built to access to its rail line across her property as well as a 50 foot by 100 foot area 
next to the bridge to permit the railroad to place equipment or materials when conducting repairs. 
When this offer was made, it was specified that it was made entirely independent from Ms. 
Kinsella’s arbitration claim. Despite RCP&E’s good faith offer, Ms. Kinsella has refused to 
negotiate or provide a counteroffer. 

II. ISSUES FOR THE JUNE 23, 2021 HEARING 

South Dakota law allows railroads to seek eminent domain under S.D.C.L. § 49-16A-75, 
et seq. Under § 49-16A-75.2, “[t]he applicant has the burden of proving by a preponderance of the 
evidence that the exercise of the right of eminent domain is a public use consistent with public 
necessity.” The concept of a public use consistent with a public necessity is further defined by, § 
49-16A-75.3, which holds that “[a] railroad’s exercise of the right of eminent domain is a public 
use consistent with public necessity only if the use of eminent domain is proposed by an applicant 
who has negotiated in good faith to privately acquire sufficient property without the use of eminent 
domain.” Thus, the issues for the June 23rd hearing are: 

1. Whether RCP&E’s eminent domain is a public use consistent with public necessity; and 
2. Whether RCP&E has negotiated in good faith with the landowner. 

 
i. RCP&E’s Exercise of Eminent Domain is Public Use Consistent with Public 

Necessity 
Pursuant to S.D.C.L. § 49-16A-75.2, RCP&E must show a “public use consistent with 

public necessity.” In discussing this requirement, the South Dakota Supreme Court has given the 
public use consistent with public necessity a broad interpretation. For example, the Supreme Court 
has held that  projects such as building a spur track – a track that comes off the main railroad track 
and provides rail service to a specific private industry – is a public use and granted eminent domain 
over land for such tracks. Great N. Ry. v. Chicago, St. P., M. & O. Ry., 78 S.D. 168, 175-176, 99 
N.W.2d 439, 443, 1959 S.D. LEXIS 14, *12-13 (citing to Chicago Great Western Ry. Co. v. Jesse, 
249 Minn. 324, 82 N.W.2d 227, 231; State ex rel. Oregon-Washington R. & Nav. Co. v. Superior 
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Court, 155 Wash. 651, 286 P. 33). Similarly, South Dakota has an established law that expressly 
permits railroads to use eminent domain or condemnation of land to gain access to its track through 
adjacent land. See S.D.C.L. § 49-16A-78 (“[The railroad] may take all materials for the 
construction of the road and its appurtenances, and the right of way over adjacent land 
sufficient to enable the railroad to construct and repair its road. The railroad may obtain 
the right to such property by purchase or condemnation in the manner provided by law.”) 
(emphasis added).  

 
RCP&E is seeking to obtain an access road that it previously built across the landowner’s 

property to its track and bridge, as well as a small area adjacent to the bridge to stage necessary 
equipment and materials when conducting repairs. The location of this property is at coordinates 
44.337981, -100.378717. The access over Ms. Kinsella’s adjacent land is necessary as, under 49 
C.F.R. § 213, et seq., railroads have a legally mandated duty to inspect and maintain their rail lines. 
As evidenced by the flooding of the Bad River in 2019, this will sometimes require heavy 
equipment to make repairs and this access road presents the only method of transporting heavy 
machinery to RCP&E’s bridge and surrounding track. The need for access to this bridge is 
compounded by the fact that the trajectory of this river is continuing to change over time, making 
future maintenance and flood prevention measures a necessity.  

 
Not only does RCP&E need access to its bridge and surrounding track, it needs to have the 

ability to access this area quickly. To this point in 2019, the initial refusals and delays in obtaining 
access, caused by the landowner, resulted in an exponential increase in damage and a disruption 
to federal common carrier obligations. Because of this need for rapid access, there is no lesser 
available solution available to RCP&E other than obtaining ownership of the property. Delays of 
days and weeks can cause disruptions of service that impact RCP&E’s ability to engage in 
interstate commerce and disrupt the transportation of goods. The shutdown of the bridge at issue 
in 2019 caused the track to be fully closed for three weeks. This track transports approximately 
100 loaded railcars per day, carrying a daily cargo worth two hundred thousand dollars. Extended  
delays and associated shutdowns have an enormous impact on RCP&E’s ability to transport 
freight, as well as impacting the industries that use RCP&E to transport their goods. Such 
disruptions can similarly result in millions of dollars in repair costs as occurred in 2019.  

The granting of an easement rather than ownership of the property itself, would not be an 
appropriate solution in this matter. This is evidenced by the fact that even when RCP&E was 
operating under a contract with Ms. Kinsella in 2019, it still suffered significant interference with 
its ability to complete the necessary and required work on its track. Ms. Kinsella obstructed and 
interfered with RCP&E’s ability to work, and at times refused access despite a contract being in 
place. An easement would not be an effective resolution in this matter as RCP&E believes that 
there would still be delays and refusals to allow access to Ms. Kinsella’s property that would have 
a direct impact on RCPE’s ability to transport freight.   

ii. RCP&E has Privately Negotiated in Good Faith to Acquire the Property without 
the use of Eminent Domain. 

RCP&E has negotiated in good faith with the landowner regarding accessing her property 
both in 2019, and 2021. The negotiations in 2019, were difficult and resulted in significant delay 
and expense. The 2019 contract is additionally the subject of arbitration. RCP&E requires 
continued access to its bridge and surrounding track to fulfill its legal duties and sought to negotiate 
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such access in 2021. Ms. Kinsella has refused to discuss the sale of this property. As such, RCP&E 
has negotiated in good faith, but is unable to reach an agreement with Ms. Kinsella regarding the 
land subject to this hearing. 

a. 2019 Negotiations 
As described above, in 2019 there was significant flooding, that threatened RCP&E’s 

property, including one of its bridges. RCP&E initially sought access to the property to install 
gravel, which would protect its property from any additional flooding. This project was anticipated 
to cost one hundred and fifty thousand dollars. Due to the continued rising waters, gaining access 
to the property to install this gravel was time sensitive. RCP&E, however, had considerable 
difficulties in gaining access to the property from Ms. Kinsella. Ms. Kinsella initially refused to 
answer her phone or door, and she refused to allow RCP&E access across her property. She 
additionally initially demanded $25,000 to permit access. Finally, after substantial delay, Ms. 
Kinsella agreed to sign a contract permitting RCP&E access across her property. Unfortunately, 
due to the delays and additional flooding, the project went from costing one hundred and fifty 
thousand dollars to costing 3.5 million dollars.  

Even after the contract was signed, there continued to be issues with access to the property 
to complete work under the contract. Ms. Kinsella, at times, refused to permit contractors to access 
their equipment or her property, causing additional delays and expenses and otherwise interfered 
with the work of the contractor. RCP&E will put forth evidence that it conducted good faith 
negotiations throughout this period in 2019. RCP&E agreed to pay significantly higher than the 
market rate for dirt obtained from Ms. Kinsella’s property, and conducted several extra services 
for Ms. Kinsella, such as installing a culvert on her driveway, and hauling gravel for her personal 
use, free of charge.  

Despite these efforts, the relationship and negotiations are untenable. The delays and 
continued interference caused by Ms. Kinsella cost RCP&E millions of dollars and continued even 
when there was a contract in place. There is every reason to believe that if there is future flooding 
or similar issues, that there will be similar delays in gaining access. Such delays impact RCP&E’s 
ability to move freight as a common carrier, impact RCP&E’s legal duties, and create significant 
additional expense.  

b. 2021 Negotiations 
Although the 2019 contract between the parties is currently in arbitration, RCP&E still 

needs to be able to rapidly obtain access to its property in order to comply with federal regulations 
and ensure that its track is properly maintained.  

RCP&E is seeking to obtain this access road, which measures approximately 1,900 feet 
long and 20 feet across. Additionally, RCP&E is seeking to obtain a laydown area adjacent to the 
bridge of approximately 50 feet by 100 feet to stage equipment and materials. The total area for 
the access road and the laydown area is slightly less than 1 acre. On April 7, 2021 RCP&E made 
an offer to Ms. Kinsella of $15,000 to obtain the access road and the staging area. See Exhibit A. 
This offer was entirely separate and independent from Ms. Kinsella’s arbitration claim.  

Prior to making this offer in 2021, RCP&E conducted a property analysis, and used 
property listings from the surrounding area to determine the market value of property in the 
surrounding area. This analysis found that the market value for one acre of land in the vicinity was 
approximately $12,000. RCP&E offered Ms. Kinsella $15,000 – 25% above this calculated market 
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value for the property. RCP&E specified in its offer that the offer was unrelated to Ms. Kinsella’s 
arbitration claims. See Exhibit A. This offer was rejected by Ms. Kinsella. Ms. Kinsella 
additionally indicated that she is unwilling to negotiate or discuss the sale of her land. See Exhibit 
B: April 7, 2021 Email. As a result, RCP&E had no choice, but to file this eminent domain claim.  

c. Negotiations Relating to Arbitration 
As discussed above, Ms. Kinsella has filed an arbitration proceeding regarding the terms 

of the 2019 contract. Ms. Kinsella specifically alleges that the access road was improperly built, 
that she was not paid for all the dirt that was used, and that other remediation is necessary for her 
property. She is seeking monetary damages. RCP&E disagrees with Ms. Kinsella’s claim and is 
defending itself in the arbitration proceeding. RCP&E has not offered Ms. Kinsella any money 
related to her claim for damages in arbitration. RCP&E has, however, offered Ms. Kinsella 
$15,000 to purchase the above-described property. RCP&E anticipates that Ms. Kinsella will assert 
that RCP&E has not negotiated in good faith because it did not offer Ms. Kinsella money to settle 
her claim for damages. This assertion misses the mark. RCP&E is not obligated to settle Ms. 
Kinsella’s claim in arbitration, which RCP&E believes lacks merit, in order to negotiate the 
purchase of the property.   

III. CONCLUSION 

Based on the foregoing, RCP&E has a legal need to obtain the access road and laydown 
area that is consistent with the requirements of South Dakota Law. RCP&E has negotiated in good 
faith, both in 2019 and 2021, to obtain access to this property, but negotiations have failed. 
Pursuant to S.D.C.L. § 49-16A-75, et seq. and S.D.C.L. § 49-16A-78, RCP&E’s application for 
eminent domain should be granted.  
 

Sincerely, 
 

KNIGHT NICASTRO MACKAY, LLC 

              
Steven T. Williams 
Chad M. Knight 

 
LYNN, JACKSON, SHULTZ & LEBRUN, P.C. 
Jeffrey D. Collins 

 



From: Steven T. Williams
To: Patrick R. Burns
Cc: Chad M. Knight; Jenifer L. Rosario
Subject: Kinsella - Access Road/Laydown Area
Attachments: image002.png

2021.04.07 Ltr to Burns re Land Purchase.pdf

Patrick,

RCPE would like to make Ms. Kinsella an offer to purchase the access road to its bridge and a
laydown area next to its bridge so that it is able to conduct necessary maintenance and repair in the
future. Attached is a letter outlining RCPE’s offer. This offer is separate from the ongoing arbitration.

Could you please convey the offer to Ms. Kinsella and let us know her response?

Thank you,
Steve

Steven T. Williams, Senior Attorney
27 Shiloh Rd., Ste. 10, Billings, MT 59106
williams@knightnicastro.com
P: 540-784-5957 F: 816‑396‑6233

EXHIBIT A 

mailto:williams@knightnicastro.com
mailto:Patrick@burns-law.mn
mailto:knight@knightnicastro.com
mailto:rosario@knightnicastro.com
https://www.knightnicastro.com/
mailto:williams@knightnicastro.com
tel:540-784-5957
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Steven T. Williams 


Senior Attorney 
27 Shiloh Road, Ste 10 


Billings, MT 59106 
williams@knightnicastro.com   


T:  540-784-5957 
F:  816-396-6233 


 
April 7, 2021 


 
 
Patrick Burns 
Burns Law Firm, PLLC 
1624 Harmon Place, Suite 300 
Minneapolis, MN 55403 
Patrick@burns-law.mn 
Sent via Email Only 
 
Patrick,  
 
RCPE is interested in purchasing a portion of Ms. Kinsella’s property to allow access to its railroad 
bridge for future maintenance and repair.  
 
Specifically, the railroad would like to purchase the land that contains the access road leading to 
the railroad’s bridge and a laydown area adjacent to the bridge of approximately fifty (50) by one 
hundred (100) feet. The access road is approximately nineteen hundred (1900) feet long, and 
approximately twenty (20) feet across. The total area for the access road and lay down area would 
be approximately one acre.  
 
An evaluation of similarly situated land for sale in the vicinity of Ms. Kinsella’s property indicates 
that a mean per acre value is approximately $12,000. RCPE is offering Ms. Kinsella $15,000 for 
the specified property.  
 
Could you please convey this offer to Ms. Kinsella and let us know what her response is? This 
offer is separate from the current arbitration proceedings between the railroad and Ms. Kinsella.  
 


Best regards, 


 
Steve Williams 


 



mailto:williams@knightnicastro.com

mailto:Patrick@burns-law.mn
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Steven T. Williams 
Senior Attorney 

27 Shiloh Road, Ste 10 
Billings, MT 59106 

williams@knightnicastro.com   
T:  540-784-5957 
F:  816-396-6233 

April 7, 2021 

Patrick Burns 
Burns Law Firm, PLLC 
1624 Harmon Place, Suite 300 
Minneapolis, MN 55403 
Patrick@burns-law.mn 
Sent via Email Only 

Patrick, 

RCPE is interested in purchasing a portion of Ms. Kinsella’s property to allow access to its railroad 
bridge for future maintenance and repair.  

Specifically, the railroad would like to purchase the land that contains the access road leading to 
the railroad’s bridge and a laydown area adjacent to the bridge of approximately fifty (50) by one 
hundred (100) feet. The access road is approximately nineteen hundred (1900) feet long, and 
approximately twenty (20) feet across. The total area for the access road and lay down area would 
be approximately one acre.  

An evaluation of similarly situated land for sale in the vicinity of Ms. Kinsella’s property indicates 
that a mean per acre value is approximately $12,000. RCPE is offering Ms. Kinsella $15,000 for 
the specified property.  

Could you please convey this offer to Ms. Kinsella and let us know what her response is? This 
offer is separate from the current arbitration proceedings between the railroad and Ms. Kinsella.  

Best regards, 

Steve Williams 

EXHIBIT A 

mailto:williams@knightnicastro.com
mailto:Patrick@burns-law.mn


From: Patrick R. Burns
To: Steven T. Williams
Cc: Chad M. Knight; Jenifer L. Rosario
Subject: RE: Kinsella - Access Road/Laydown Area
Date: Wednesday, April 7, 2021 3:56:09 PM
Attachments: image005.png

Patrick,

In response to the offer of RCPE to purchase the access road, I submit the following:

My dealings with RCPE were done in good faith. RCPE has not honored their signed
contract or other verbal commitments made to me. I have no desire to enter into
any agreement with RCPE until they honor their previous commitments:

1. Payment of the second half of the dirt at the same rate as the initial dirt.
2. Access road brought up to grade, with proper drainage, fabric trimmed according

to specifications, with adequate gravel covering.
3. Reseeding of all affected areas since no grass has grown to date.

We are eager for, and welcome an inspection, which should have been done upon 
completion of the  project as specified.

Thank you.

Dena Kinsella 

Patrick

Patrick R. Burns
Burns Law Firm PLLC
612.877.6400

www.burns-law.mn

“LIVE” Calendar:  www.nadn.org/patrick-burns 

EXHIBIT B







































 

49-16A-75. Eminent domain power--Authorization by Governor or commission required--

Hearing on application. 

A railroad may exercise the right of eminent domain in acquiring right-of-way as provided 

by statute, but only upon obtaining authority from the Governor or if directed by the Governor, or 

the commission, based upon a determination by the Governor or the commission that the railroad's 

exercise of the right of eminent domain would be for a public use consistent with public necessity. 

The Governor or the commission shall consider the requirements of §§ 49-16A-75.1 to 49-16A-

75.3, inclusive, when granting or denying an application for authority to use eminent domain. The 

decision to grant or deny an application shall be made after reasonable notice and opportunity to 

be heard, pursuant to chapter 1-26. However, an impartial hearing examiner may be appointed by 

the Governor or the commission to administer the proceedings or make recommendations. Any 

parties who are united in interest or representation shall unite in the filing of an affidavit for change 

of hearing examiner under the provisions of § 1-26D-10. The filing of such affidavit by one party 

is deemed to be filed by all of the parties. No more than one change of hearing examiner may be 

granted on request or affidavit made by or on behalf of the same party or parties united in interest 

under the provisions of § 1-26D-10. However, the filing of an affidavit and the first change of 

hearing examiner does not prevent any other party to the action or any party's attorney from 

obtaining a change in hearing examiner upon a showing of an unacceptable risk of actual bias or 

prejudice concerning a party. The Governor or the chair of the commission shall replace the 

hearing examiner within five business days upon any recusal. A hearing shall be held and a 

decision rendered on any application within ninety days following the receipt of a new application 

and upon any application pending before the Governor or the commission on July 1, 2008. 

The denial or withdrawal of an application does not prejudice the ability of a railroad to 

resubmit an application. Any appeal, pursuant to chapter 1-26, taken from a decision of the 

Governor or the commission shall be handled as an expedited appeal by the courts of this state. 

Source: SL 1980, ch 322, § 74; SL 1999, ch 222, § 4; SL 2008, ch 238, § 1. 

 
 

49-16A-75.1. Commission to promulgate rules for railroad seeking to exercise eminent 

domain. 

The commission shall in accordance with chapter 1-26, promulgate rules: 

(1)    Establishing a form upon which a railroad may apply for authority to exercise the right 

of eminent domain; 

(2)    Specifying the information to be submitted by an applicant; and 

(3)    Administering applications for authority to exercise the right of eminent domain. 

Source: SL 1999, ch 222, § 5. 

 
 

49-16A-75.2. Railroad carries burden of proof to show public necessity. 

The applicant has the burden of proving by a preponderance of the evidence that the 

exercise of the right of eminent domain is a public use consistent with public necessity. 

Source: SL 1999, ch 222, § 6. 

 
 

49-16A-75.3. Determination of public use consistent with public necessity--Appeal. 

https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=49-16A-75
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=49-16A-75
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=49-16A-75.1
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=49-16A-75.3
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=49-16A-75.3
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=1-26
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=1-26D-10
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=1-26D-10
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=1-26
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=49-16A-75.1
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=1-26
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=49-16A-75.2
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=49-16A-75.3


A railroad's exercise of the right of eminent domain is a public use consistent with public 

necessity only if the use of eminent domain is proposed by an applicant who has negotiated in 

good faith to privately acquire sufficient property without the use of eminent domain. No 

determination of public use or necessity or any other issue properly decided by the Governor or 

the commission may be addressed by the circuit court in an action for condemnation. Such a 

determination may only be challenged upon direct appeal of that determination. Notwithstanding 

appeal of such determination, the railroad may proceed at any time by action in circuit court for 

possession and determination of compensation for any real property taken or damaged. 

Source: SL 1999, ch 222, § 7; SL 2006, ch 232, § 1; SL 2008, ch 238, § 2. 

 
 

49-16A-75.4. Proceedings to establish compensation--Physical possession. 

Upon a failure to reach agreement on compensation following a determination pursuant to 

§ 49-16A-75.3, either party may bring a proceeding in state court to establish compensation to be 

paid for the property taken or damaged. The court shall expedite the proceedings. A railroad is not 

entitled to physical possession of the property to be taken pursuant to the exercise of eminent 

domain except upon the earlier to occur of either: 

(1)    Execution of a written agreement between the parties as to fair market value of 

compensation; 

(2)    Entry of a judgment of condemnation in the circuit court; or 

(3)    Upon posting by the railroad of a bond to be established by the court as soon as possible 

but no later than one hundred twenty days following petition by the railroad for 

possession. The bond shall be in an amount the court determines to be a preliminary 

estimate of compensation based on the best information available, but is not 

determinative of final compensation or admissible as evidence thereon. 

Source: SL 2008, ch 238, § 3. 
 

https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=49-16A-75.4
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=49-16A-75.3


ARTICLE 70:08 
RAILROAD'S EXERCISE OF EMINENT DOMAIN 

Chapter 

70:08:01             General provisions. 
 

 
 

CHAPTER 70:08:01 
GENERAL PROVISIONS 

Section 

70:08:01:01        Definitions. 
70:08:01:02        Application for authority to exercise eminent domain. 
70:08:01:03        Information to be included in application. 
70:08:01:04        Procedure. 
 

 
 

          70:08:01:01.  Definitions. Terms used in this chapter have the same meaning as 
those terms defined by SDCL 49-16A-1. 
          Source: 26 SDR 44, effective October 4, 1999. 
          General Authority: SDCL 49-16A-75.1. 
          Law Implemented: SDCL 49-16A-75.1. 
 

 
 

          70:08:01:02.  Application for authority to exercise eminent domain. Any 
railroad desiring to exercise the right of eminent domain for the acquisition of right-of 
way necessary for the construction or reconstruction of its road shall make application 
for authority to do so to the department on a form approved by the department. The 
truth and accuracy of the application shall be verified by the applicant. 
          Source: 26 SDR 44, effective October 4, 1999. 
          General Authority: SDCL 49-16A-75.1. 
          Law Implemented: SDCL 49-16A-75.1. 
 

 
 

          70:08:01:03.  Information to be included in application. The application required by 

§ 70:08:01:02 shall include the following: 

  

          (1)  The applicant's name, state of incorporation, principal place of business, and telephone, 

email, and FAX numbers; 

  

          (2)  The names of the corporate officers and directors; 

  

          (3)  The registered agent for service of process in this state; 

https://sdlegislature.gov/Rules/Administrative/DisplayRule.aspx?Rule=70:08:01
https://sdlegislature.gov/Rules/Administrative/DisplayRule.aspx?Rule=70:08:01:01
https://sdlegislature.gov/Rules/Administrative/DisplayRule.aspx?Rule=70:08:01:02
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          (4)  A general description of the proposed project and its purpose in accordance with the 

provisions of SDCL 49-16A-75.3; and 

  

          (5)  For each landowner with respect to whom the railroad may seek authority to exercise 

the right of eminent domain, as known at the time of the application, based on the railroad's 

expectations for land acquisition at that stage of the project: 

  

               (a)  The landowner's name and mailing address; 

  

               (b)  A description of the property presently known to be needed to complete the project 

both for right-of-way and for any temporary easement needed for construction purposes, including 

the consideration of any proposed alternative routes or potential land acquisitions that may be 

needed as known to date; and; 

  

               (c)  A description of the efforts made by the railroad to acquire sufficient property for the 

project without needing to exercise the right of eminent domain. 

  

          If the applicant is required to submit the same or similar information to another state or 

federal agency having jurisdiction, the information required by this section may be submitted in 

the same format as it will be submitted to the other agency. 

  

          Source: 26 SDR 44, effective October 4, 1999; 34 SDR 88, effective September 10, 2007. 

          General Authority: SDCL 49-16A-75.1. 

          Law Implemented: SDCL 49-16A-75.1, 49-16A-75.3. 

  

 

 
 

          70:08:01:04.  Procedure. Upon receipt of an application submitted pursuant to 

§ 70:08:01:02, a hearing on the application shall be scheduled and conducted in accordance with 

SDCL chapter 1-26 to determine whether the railroad's exercise of the right of eminent domain 

would be for a public use consistent with public necessity as provided by SDCL chapter 49-16A. 

The hearing officer may hold such pre-hearing conferences with the parties or their attorneys as 

the hearing officer deems necessary or desirable to consider such matters as may aid in the 

disposition of the hearing. If it is determined by the Governor, or the commission, that the railroad's 

exercise of eminent domain would be for a public use consistent with public necessity, the 

application for authority shall be granted. If it is determined the exercise of eminent domain is not 

for a public use consistent with public necessity, the application for authority shall be denied. 

  

          Source: 26 SDR 44, effective October 4, 1999; 34 SDR 88, effective September 10, 2007. 

          General Authority: SDCL 49-16A-75.1. 

          Law Implemented: SDCL 49-16A-75, 49-16A-75.1, 49-16A-75.3. 
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