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MEMORANDUM 

 
 
TO:   Transportation Commission 
 
FROM:  Karla L. Engle 
 
DATE:  July 6, 2021 
 
RE:  July 13, 2021 Transportation Commission Meeting 
 
 
Attached are the following documents that are being provided in connection with the 
contested case hearing to be held by the Commission on Tuesday, July 13, 2021: 
 

1. Notice of Hearing for July 13, 2021; 
2. Hearing Officer’s Proposed Findings of Fact and Conclusions of Law; 
3. Certificate of Service for Hearing Officer’s Proposed Findings of Fact and 

Conclusions of Law;  
4. South Dakota Codified Laws 49-16A-75 through 49-16A-75.4;  
5. South Dakota Codified Law 49-16A-78; and 
6. Administrative Rules of South Dakota Chapter 70:08:01.   

 
Thank you. 
 
 
KLE 
Enclosure 
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49-16A-75. Eminent domain power--Authorization by Governor or commission required--

Hearing on application. 

A railroad may exercise the right of eminent domain in acquiring right-of-way as provided 

by statute, but only upon obtaining authority from the Governor or if directed by the Governor, or 

the commission, based upon a determination by the Governor or the commission that the railroad's 

exercise of the right of eminent domain would be for a public use consistent with public necessity. 

The Governor or the commission shall consider the requirements of §§ 49-16A-75.1 to 49-16A-

75.3, inclusive, when granting or denying an application for authority to use eminent domain. The 

decision to grant or deny an application shall be made after reasonable notice and opportunity to 

be heard, pursuant to chapter 1-26. However, an impartial hearing examiner may be appointed by 

the Governor or the commission to administer the proceedings or make recommendations. Any 

parties who are united in interest or representation shall unite in the filing of an affidavit for change 

of hearing examiner under the provisions of § 1-26D-10. The filing of such affidavit by one party 

is deemed to be filed by all of the parties. No more than one change of hearing examiner may be 

granted on request or affidavit made by or on behalf of the same party or parties united in interest 

under the provisions of § 1-26D-10. However, the filing of an affidavit and the first change of 

hearing examiner does not prevent any other party to the action or any party's attorney from 

obtaining a change in hearing examiner upon a showing of an unacceptable risk of actual bias or 

prejudice concerning a party. The Governor or the chair of the commission shall replace the 

hearing examiner within five business days upon any recusal. A hearing shall be held and a 

decision rendered on any application within ninety days following the receipt of a new application 

and upon any application pending before the Governor or the commission on July 1, 2008. 

The denial or withdrawal of an application does not prejudice the ability of a railroad to 

resubmit an application. Any appeal, pursuant to chapter 1-26, taken from a decision of the 

Governor or the commission shall be handled as an expedited appeal by the courts of this state. 

Source: SL 1980, ch 322, § 74; SL 1999, ch 222, § 4; SL 2008, ch 238, § 1. 

 
 

49-16A-75.1. Commission to promulgate rules for railroad seeking to exercise eminent 

domain. 

The commission shall in accordance with chapter 1-26, promulgate rules: 

(1)    Establishing a form upon which a railroad may apply for authority to exercise the right 

of eminent domain; 

(2)    Specifying the information to be submitted by an applicant; and 

(3)    Administering applications for authority to exercise the right of eminent domain. 

Source: SL 1999, ch 222, § 5. 

 
 

49-16A-75.2. Railroad carries burden of proof to show public necessity. 

The applicant has the burden of proving by a preponderance of the evidence that the 

exercise of the right of eminent domain is a public use consistent with public necessity. 

Source: SL 1999, ch 222, § 6. 

 
 

49-16A-75.3. Determination of public use consistent with public necessity--Appeal. 
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A railroad's exercise of the right of eminent domain is a public use consistent with public 

necessity only if the use of eminent domain is proposed by an applicant who has negotiated in 

good faith to privately acquire sufficient property without the use of eminent domain. No 

determination of public use or necessity or any other issue properly decided by the Governor or 

the commission may be addressed by the circuit court in an action for condemnation. Such a 

determination may only be challenged upon direct appeal of that determination. Notwithstanding 

appeal of such determination, the railroad may proceed at any time by action in circuit court for 

possession and determination of compensation for any real property taken or damaged. 

Source: SL 1999, ch 222, § 7; SL 2006, ch 232, § 1; SL 2008, ch 238, § 2. 

 
 

49-16A-75.4. Proceedings to establish compensation--Physical possession. 

Upon a failure to reach agreement on compensation following a determination pursuant to 

§ 49-16A-75.3, either party may bring a proceeding in state court to establish compensation to be 

paid for the property taken or damaged. The court shall expedite the proceedings. A railroad is not 

entitled to physical possession of the property to be taken pursuant to the exercise of eminent 

domain except upon the earlier to occur of either: 

(1)    Execution of a written agreement between the parties as to fair market value of 

compensation; 

(2)    Entry of a judgment of condemnation in the circuit court; or 

(3)    Upon posting by the railroad of a bond to be established by the court as soon as possible 

but no later than one hundred twenty days following petition by the railroad for 

possession. The bond shall be in an amount the court determines to be a preliminary 

estimate of compensation based on the best information available, but is not 

determinative of final compensation or admissible as evidence thereon. 

Source: SL 2008, ch 238, § 3. 
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SDCL 49-16A-78. Entries upon land--Appropriation of land--Purposes of appropriation. 

Each railroad authorized to construct, operate, or maintain a road within this state may enter upon any 

land for the purpose of examining and surveying its road, and may take, hold, and appropriate so much 

real property as may be necessary for the location, construction, and convenient use of its road, 

including all necessary grounds for buildings, stations, workshops, depots, machine shops, switches, 

sidetracks, snow defenses, and water stations. It may take all materials for the construction of the road 

and its appurtenances, and the right of way over adjacent land sufficient to enable the railroad to 

construct and repair its road. The railroad may obtain the right to such real property by purchase or 

condemnation in the manner provided by law. 

Source: SDC 1939, § 52.0811; SDCL, § 49-20-1; SL 1980, ch 322, § 77. 
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ARTICLE 70:08 
RAILROAD'S EXERCISE OF EMINENT DOMAIN 

Chapter 

70:08:01             General provisions. 
 

 
 

CHAPTER 70:08:01 
GENERAL PROVISIONS 

Section 

70:08:01:01        Definitions. 
70:08:01:02        Application for authority to exercise eminent domain. 
70:08:01:03        Information to be included in application. 
70:08:01:04        Procedure. 
 

 
 

          70:08:01:01.  Definitions. Terms used in this chapter have the same meaning as 
those terms defined by SDCL 49-16A-1. 
          Source: 26 SDR 44, effective October 4, 1999. 
          General Authority: SDCL 49-16A-75.1. 
          Law Implemented: SDCL 49-16A-75.1. 
 

 
 

          70:08:01:02.  Application for authority to exercise eminent domain. Any 
railroad desiring to exercise the right of eminent domain for the acquisition of right-of 
way necessary for the construction or reconstruction of its road shall make application 
for authority to do so to the department on a form approved by the department. The 
truth and accuracy of the application shall be verified by the applicant. 
          Source: 26 SDR 44, effective October 4, 1999. 
          General Authority: SDCL 49-16A-75.1. 
          Law Implemented: SDCL 49-16A-75.1. 
 

 
 

          70:08:01:03.  Information to be included in application. The application required by 

§ 70:08:01:02 shall include the following: 

  

          (1)  The applicant's name, state of incorporation, principal place of business, and telephone, 

email, and FAX numbers; 

  

          (2)  The names of the corporate officers and directors; 

  

          (3)  The registered agent for service of process in this state; 

Attachment #1

https://sdlegislature.gov/Rules/Administrative/DisplayRule.aspx?Rule=70:08:01
https://sdlegislature.gov/Rules/Administrative/DisplayRule.aspx?Rule=70:08:01:01
https://sdlegislature.gov/Rules/Administrative/DisplayRule.aspx?Rule=70:08:01:02
https://sdlegislature.gov/Rules/Administrative/DisplayRule.aspx?Rule=70:08:01:03
https://sdlegislature.gov/Rules/Administrative/DisplayRule.aspx?Rule=70:08:01:04
https://sdlegislature.gov/statutes/DisplayStatute.aspx?Type=Statute&Statute=49-16A-1
https://sdlegislature.gov/statutes/DisplayStatute.aspx?Type=Statute&Statute=49-16A-75.1
https://sdlegislature.gov/statutes/DisplayStatute.aspx?Type=Statute&Statute=49-16A-75.1
https://sdlegislature.gov/statutes/DisplayStatute.aspx?Type=Statute&Statute=49-16A-75.1
https://sdlegislature.gov/statutes/DisplayStatute.aspx?Type=Statute&Statute=49-16A-75.1


  

          (4)  A general description of the proposed project and its purpose in accordance with the 

provisions of SDCL 49-16A-75.3; and 

  

          (5)  For each landowner with respect to whom the railroad may seek authority to exercise 

the right of eminent domain, as known at the time of the application, based on the railroad's 

expectations for land acquisition at that stage of the project: 

  

               (a)  The landowner's name and mailing address; 

  

               (b)  A description of the property presently known to be needed to complete the project 

both for right-of-way and for any temporary easement needed for construction purposes, including 

the consideration of any proposed alternative routes or potential land acquisitions that may be 

needed as known to date; and; 

  

               (c)  A description of the efforts made by the railroad to acquire sufficient property for the 

project without needing to exercise the right of eminent domain. 

  

          If the applicant is required to submit the same or similar information to another state or 

federal agency having jurisdiction, the information required by this section may be submitted in 

the same format as it will be submitted to the other agency. 

  

          Source: 26 SDR 44, effective October 4, 1999; 34 SDR 88, effective September 10, 2007. 

          General Authority: SDCL 49-16A-75.1. 

          Law Implemented: SDCL 49-16A-75.1, 49-16A-75.3. 

  

 

 
 

          70:08:01:04.  Procedure. Upon receipt of an application submitted pursuant to 

§ 70:08:01:02, a hearing on the application shall be scheduled and conducted in accordance with 

SDCL chapter 1-26 to determine whether the railroad's exercise of the right of eminent domain 

would be for a public use consistent with public necessity as provided by SDCL chapter 49-16A. 

The hearing officer may hold such pre-hearing conferences with the parties or their attorneys as 

the hearing officer deems necessary or desirable to consider such matters as may aid in the 

disposition of the hearing. If it is determined by the Governor, or the commission, that the railroad's 

exercise of eminent domain would be for a public use consistent with public necessity, the 

application for authority shall be granted. If it is determined the exercise of eminent domain is not 

for a public use consistent with public necessity, the application for authority shall be denied. 

  

          Source: 26 SDR 44, effective October 4, 1999; 34 SDR 88, effective September 10, 2007. 

          General Authority: SDCL 49-16A-75.1. 

          Law Implemented: SDCL 49-16A-75, 49-16A-75.1, 49-16A-75.3. 
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