




























TO: 

DEPARTMENT of AGRICULTURE 
and NATURAL RESOURCES 

JOE FOSS BUILDING 
523 E. CAPITOL AVE 

PIERRE SD 57501-3182 
danr.sd.gov 

April 22, 2024 

NOTICE OF RESPONSE DEADLINE REGARDING MOTION TO DISMISS 

Robert Roeber Lenny Peterson Todd Wilkinson 
309 E. 6th Ave. 19111 Maple Ave. 
Redfield, SD 57469 Hitchcock, SD 57348 

Wilkinson & Schumacher Law Prof. L.L.C. 
103 Joliet Ave. SE 

Ryan Vogel Richardson, Wyly, Wise, 
Sauck & Hieb 
l Court Street 
Aberdeen, SD 57402 

De Smet, South Dakota 57231-0029 
Counsel for Lenny Peterson 

Jennifer L. Verleger, Assistant Attorney General 
1302 East Highway 14, Suite I 
Pierre SD 57501-8501 
Counsel for Chief Engineer 

David M. McVey, Assistant Attorney General 
1302 East Highway 14, Suite 1 
Pierre SD 57501-850 1 
Counsel for Water Management Board 

FROM: Ron Duvall , Natural Resources Engineer 
SD DANR, Water Rights Program 

SUBJECT: Response Deadline concerning Chief Engineer's Motion to Dismiss Robert Roeber 
Petition Regarding Water Permit Application No. 8825-3, Lenny Peterson 

On April 18, 2024, the Chief Engineer, by and through their legal counsel, fi led a motion to dismiss the 
petition in opposition to Water Permit Application No. 8825-3 filed by Robert Roeber. The Pre-hearing 
Chair for the Water Management Board has directed that any written responses to the motion to di smiss 
be received no later than 5:00 p.m. central daylight time on Monday, April 29, 2024. After reviewing the 
motion to dismiss and any written responses received by the April 29, 2024 deadline, the Pre-hearing 
Chair will issue a decision regarding the motion to dismiss. 

Responses are to be provided to everyone listed in the enclosed Certificate of Service and: 

Pre-hearing Chair for Water Management Board 
c/o Ron Duvall 
SD DANR, Water Rights Program 
Joe Foss Building 
523 E. Capitol 
Pierre, SD 5501-3182 

The Pre-hearing Chair has jurisdiction to consider this matter pursuant to South Dakota Codified Law 
(SDCL) 1-4 1-15.3 and 46-2-24. Decisions of the Pre-hearing Chair may be appealed to the Water 
Management Board pursuant to provisions of SDCL 46-2-24. 



CERTIFICATE OF SERVICE 

The undersigned hereby certifies under the penalty of perjury that a true and co1Tect copy of a "Notice 
of Response Deadline regarding Motion to Dismiss" dated April 22, 2024, concerning Water Permit 
Application No. 8825-3, was served upon the fo llowing by enclosing the same in envelopes and sent 
FedEx Standard Overnight mail on April 22, 2024. 

Robert Roeber Lenny Peterson 
309 E. 6th Ave. I 911 1 Maple Ave. 
Redfield, SD 57469 Hitchcock, SD 57348 

Todd Wilkinson 
Wilkinson & Schumacher Law Prof. L.L.C. 
I 03 Joliet Ave. SE 
De Smet, South Dakota 57231-0029 

Ryan Vogel Richardson, Wyly, Wise, Sauck & Hieb 
l Court Street 
Aberdeen, SD 57402 

Above also Sent Inter-office to: 

Jennifer L. Verleger, Assistant Attorney General 
1302 East Highway 14, Suite 1 
Pierre SD 57501-8501 

Vickie Maberry 
Water Rights Program, DANR 

STATE OF SOUTH DAKOTA ) 
) ss 

COUNTY OF HUGHES ) 

Sworn to, before me, this 2 7--"1 day of April, 2024. 

~ 
Rachel Rodriguez 
Notary Public 
My Commission expires May 16, 2029 

David Mc Vey, Assistant Attorney General 
1302 East Highway 14, Suite I 
Pie1Te SD 57501 -850 1 



























TO: 

FROM: 

SUBJECT: 

DEPARTMENT of AGRICULTURE 
and NATURAL RESOURCES 

JOE FOSS BUILDING 
523 E. CAPITOL AVE 

PIERRE SD 57501-3182 
danr.sd.gov 

May l, 2024 

NOTICE OF ENTRY OF ORDER 

Robert Roeber Lenny Peterson Todd Wilkinson 
309E.6thAve. 19111 MapleAve. 
Redfield, SD 57469 Hitchcock, SD 57348 

Wilkinson & Schumacher Law Prof. L.L.C. 
103 Joliet Ave. SE 

Ryan Vogel, Richardson, Wyly, 
Wise, Sauck & Hieb 
1 Court Street 
Aberdeen, SD 57402 

De Smet, South Dakota 57231 -0029 
Counsel for Lenny Peterson 

Jennifer L. Verleger, Assistant Attorney General 
1302 East Highway 14, Suite l 
Pierre SD 57501-8501 
Counsel for Chief Engineer 

David M. Mc Vey, Assistant Attorney General 
1302 East Highway 14, Suite 1 
Pierre SD 57501-8501 
Counsel for Water Management Board 

Ron Duvall, Natural Resources Engineer 
SD DANR, Water Rights Program 

Order Granting the Chief Engineer' s Motion to Dismiss Robert Roeber Petition and 
Denying Applicant' s Motion Regarding Application No. 8825-3, Lenny Peterson 

Enclosed is an Order granting the Chief Engineer's Motion to Dismiss the Robert Roeber Petition in 
Opposition to Water Permit Application No. 8825-3 and denying the Applicant' s Motion to Dismiss as 
moot. 

Pursuant to SDCL 46-2-24, the Order may be appealed to the Board by filing an appeal on or before 
May 7, 2024, 5:00 P.M. Central time. Such appeal must be in writing and sent via U.S. Mail. 

Mail appeal to: 
Atten: Ron Duvall 
SD DANR, Water Rights Program 
523 E Capitol Ave 
Pierre SD 57501 

If an appeal of the Order is filed, it will be considered by the Water Management Board prior to the hearing 
on Water Pern1it Application No. 8825-3. The appeal of the Order, if any, and the hearing on Water Permit 
Application No. 8825-3 are scheduled for 10:45 AM (Central Time) on May 8, 2024, in the Matthew 
Training Center, Joe Foss Bldg., 523 E. Capitol Ave., Pierre, SD. 

Questions regarding this matter may be directed to Ron Duvall, Water Rights Program at (605) 773-3352 or 
ron.duvall@state.sd.us. 

Enclosure 



CERTIFICATE OF SERVICE 

The undersigned hereby certifies under the penalty of perjury that a true and correct copy of a "Notice 
of Entry of Order Granting the Chief Engineer's Motion to Dismiss Robert Roeber Petition and 
Denying Applicant's Motion" dated May 1, 2024, concerning Water Permit Application No. 8825-3 
and the Order signed by Pre-Hearing Chairman Rodney Freeman on April 30, 2024, was served upon 
the following by enclosing the same in envelopes and sent FedEx Standard Overnight mail on May 1, 
2024. 

Robert Roeber Lenny Peterson 
309 E. 6th Ave. 19111 Maple Ave. 
Redfield, SD 57469 Hitchcock, SD 57348 

Ryan Vogel 
Richardson, Wyly, Wise, Sauck & Hieb 
1 Court Street 
Aberdeen, SD 57402 

Above also Sent Inter-office to: 

Todd Wilkinson 
Wilkinson & Schumacher Law Prof. L.L.C. 
103 Joliet Ave. SE 
De Smet, South Dakota 57231-0029 

Jennifer L. Verleger, Assistant Attorney General 
1302 East Highway 14, Suite 1 

David Mc Vey, Assistant Attorney General 
1302 East Highway 14, Suite 1 

Pierre SD 57501-8501 

Vickie Maberry 
Water Rights Program, DANR 

ST A TE OF SOUTH DAKOTA ) 
) ss 

COUNTY OF HUGHES ) 

Sworn to, before me, this ; rr day of May, 2024. 

Rachel Rodriguez 
Notary Public 
My Commission expires May 16, 2029 

Pierre SD 57501-8501 



RECEIVED 

APR 3 0 2024 
OFFICE OF 

WATER 
STATE OF SOUTH DAKOTA 

DEPARTMENT OF AGRICULTURE AND NATURAL RESOURCES 

WATER MANAGEMENT BOARD 

IN THE MATTER OF WATER ) 
PERMIT APPLICATION NO. 8825-3, ) 
LENNY PETERSON ) 

ORDER GRANTING CHIEF 
ENGINEER'S 

MOTION TO DISMISS 

PROCEDURAL msTORY 

1. Lenny Peterson applied for a water permit, Application No. 8825-3, to 
irrigate 230 acres in the E 1h of Section 11, Township 115 North, 
Range 65 West, approximately 6.5 miles southwest of Redfield, SD(the 
"Application".) The proposed appropriation is for 1.33 cubic feet per 
second (cfs) from Turtle Creek. 

2. Robert Roeber filed a Petition in Opposition which was postmarked on 
April 16, 2024 listing six injuries which would allegedly occur if the 
Application were granted. 

3. On April 18, 2024, the Chief Engineer, by and through their legal 
counsel, filed a Motion To Dismiss the Petition In Opposition to Water 
Permit Application No. 8825-3 filed by Robert Roeber. 

4. On April 22, 2024, at the direction of the Pre-Hearing Chair, a Notice 
Of Response Deadline Regarding Motion To Dismiss was served on the 
interested individuals which directed "that any written responses to 
the motion to dismiss be received no later than 5:00 p.m. central 
daylight time on Monday, April 29, 2024." 

5. The Notice required any responses to be served on Pre-hearing Chair 
for Water Management Board c/o Ron Duvall, Robert Roeber, Lenny 
Peterson, Todd Wilkinson, Ryan Vogel, and inter-office to Jennifer 
Verleger and David McVey. 

6. On April 25, 2024 the Applicant Lenny Peterson, by and through his 
attorneys, filed a motion to dismiss the petition in opposition to Water 
Permit Application No. 8825-3 filed by Robert Roeber. 
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7. On April 29, 2024, a response was timely and properly served on the 
Pre-hearing Chair for Water Management Board c/o Ron Duvall and 
on the Chief Engineer. There was no Certificate of Service attached 
and it is unknown whether any of the other required parties were 
served. 

DECISION 

The Pre-hearing Chair has jurisdiction to consider this matter pursuant to 
South Dakota Codified Law (SDCL) 1-4 1-15.3 and 46-2-24. Decisions of the 
Pre-hearing Chair may be appealed to the Water Management Board 
pursuant to provisions of SDCL 46-2-24. 

Both the Chief Engineer and the Applicant argue in their respective Motions 
that the Petition in Opposition is defective in that: 

1. The Petition was not properly served as required by SDCL §46-2A-
4(4) andARSD § 74:02:01:12.04. 

2. The Petition did not allege a unique injury as required by SDCL 
§46-2A-4(4). 

SDCL § 46-2A-4[4) provides in relevant part: 

A statement that a person may only participate in the hearing if: 

(a) The person alleges that the application, upon approval, will 
cause injury to the person that is unique from any injury 
suffered by the public in general; 

(b) The person's injury concerns a matter either within the 
regulatory authority found in§ 46-2A-9 for approval or denial of 
the application, or other matter concerning the application 
within the regulatory authority of the board to act upon as 
defined by§§ 46-2-9 and 46-2-11, or both; 

(c) The person files a petition to oppose the application with 
the chief engineer and applicant within ten days of the 
published notice. 

ARSD § 74:02:01:12.04 provides: 
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Petitions filed pursuant to SDCL 46-2A-4(4) or 46-2A-23 to 
oppose or support an application must be served by first class 
mail or personally delivered to the chief engineer's office and the 
applicant. Mail must be postmarked or personal delivery must 
occur at least 10 days before the published date of hearing 
pursuant to SDCL 46-2A-4 or within 10 days after the published 
notice pursuant to SDCL 46-2A-23. If the tenth day is a 
Saturday, Sunday, or legal holiday, petitions must be 
postmarked or personally delivered to the chief engineer's office 
and the applicant by the next working day. 

The Water Rights Program received Mr. Roeber's petition via first class mail 
postmarked April 16. 2024, one day after the procedural deadline. 
Additionally, the Applicant alleges in his Motion to Dismiss that he never 
received the Petition in Opposition via First Class Mail in advance of the 
procedural deadline as required by both statute and rule. No Certificate of 
Service was attached to the Petition in Opposition demonstrating such 
service was made, nor does Mr. Roeber contest the asserted lack of service 
in his April 29, 2024 response to the Motion to Dismiss. Mr. Roeber had 
the opportunity to submit proof or assert that service was completed 
properly and failed to do so. 

Mr. Roeber lists six objections in his petition: 

1. Loss of future domestic use for human consumption and livestock 
watering. 

2. Loss of riparian vested senior water right for future irrigation 
rights. 

3. Loss of future water replenishment of Western Hitchcock/Tulare 
aquifer with the removal ofWPA Dam by Game, Fish, and Parks. 

4. Loss of storage capacity for aquifer going to Twin Lakes. 
5. Loss of habitat for fishing and hunting. 
6. Loss of property value with depletion of aquifer. 

In the Petition in Opposition, Mr. Roeber alleges six individuals and their 
rights will be negatively affected in the event the application is granted. The 
listed individuals are Rollie Binger, Jerry Binger, Tim Binder, John K. 
Roeber, Don Schade and Hans Jessen; notably absent is Mr. Roeber 
himself. Mr. Roeber couches his complaint on behalf of "farmers and family 
farms [that] have existed for decades" and "the descendants." In the 
response to the Motion to dismiss filed by Mr. Roeber, he does not address 
the issue of a unique injury but rather provides further historical references 
to the Missouri River Basin Water Law Timeline. 
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Nothing in Roeber's Petition in Opposition nor in his response to the Motion 
to Dismiss alleges an injury to him that is unique from any injury suffered 
by the public in general. 

ORDER 

FOR THE REASONS SET FORTH HEREIN, the Chief Engineer's Motion to 
dismiss is GRANTED as Mr. Roeber's Petition was not properly served and 
failed to set forth an injury to Mr. Roeber that is unique from any injury 
suffered by the public in general. 

The Motion to Dismiss filed by the Applicant herein ls DENIED as moot. 

Dated this 30th day of April 2024. 

Rodney Freeman, Jr. 
Pre-Hearing Chairman 
South Dakota Water Management Board 

4 


	Chief Engineer's Motion to Dismiss Roeber Petition
	Notice Of Response Deadline Regarding Chief Engineer's Motion to Dismiss
	Applicant's Legal Counsel Notice of Appearance and Motion to Dismiss Roeber Petition
	Roeber Response to Motion to Dismiss
	Notice of Entry of Order Granting the Chief Engineer's Motion to Dismiss and Denying Applicant's Motion



