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Petition for Declaratory Rulings
SD SecretarY of State

Pursuant to the provisions of SDCL l-26-15,I (Rick Weible) of (803 Elk St, Elkton SD 57026),
am (a resident of Brookings County, SD), and do hereby petition the South Dakota State Board
of Elections for its declaratory ruling in regard to the following:

1. The state statutes or State Board of Elections rules or orders or forms in question is:
---------Start of State Statute-----

l2-l7B-2. Requirements for automatic tabulating, electronic ballot marking,

"rra 
.ffiIloting equipment systems--Approval of changes or modifications.

Any automatic tabulating or electronic ballot marking system used in an election shall
enable the voter to cast a vote for all offices and on all measures on which the voter is
entitled to vote. No automatic tabulating, electronic ballot marking, or election voting
equipment system may be connected to the internet. No ballot marking device may save

or tabulate votes marked on any system. Each system shall fulfill the requirements for
election assistance commission standards certification and be approved by the State
Board of Elections prior to distribution and use in this state. No system may be approved
unless the system fulfills the requirements as established by the State Board of Elections.
Any changes or modifications to an approved system shall be approved by the State

Board of Elections prior to distribution and use.

Source: SL 1994. ch 110, $ 6; SL 2005. ch 92, $ 3; SL 2018, ch 81, $ 2, eff. Feb. 5,
20r8.

End of State Statute--

----Start of State Board of Elections
5:02:09:02. Approval of automatic tabulating systems required before

distribution. Prior to distribution in South Dakota, a company or corporation dealing in

automatic tabulating or electronic ballot marking systems shall give written notice to the state
board of elections and demonstrate that its system complies with SDCL 12-178-2 and

5 5:02:09:02.01 or 5:02:09:02.03 and is certified as fulfilling the requirements of the Election
Assistance Commission 2015 voting system standards by an independent test authority
accredited by the Election Assistance Commission. lf the State Board of Elections approves the
system, it shall issue a certificate of approval.

Any changes or modifications in an approved automatic tabulating or electronic ballot
marking system may be certified by the State Board of Elections with or without the
demonstration described in this section for initial approval. The modification for the already

approved system must have been certified as fulfilling the requirements of the Election
Assistance Commission voting system 2015 standards by an independent test authority
accredited by the Election Assistance Commission or been certified to meet the national
standard by another state. Any change or modification determined to be de minimis by the
independent test authority does not need state board of elections certification.
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RE C E I V E Drr.e: 2 sDR 5, effective July 30, teTs; 6sDR 2s, effective september 24, LeTe; L6

AUG Z g 9812?03, effective May 28, t99O;21SDR 77, effective October 24,7994;22 SDR 95, effective
January 18, 1996; 29 SDR LL3, effective January 30, 2003; 32 SDR 109, effective December

SD SecretarPof 8e& 33 SDR 230, effective July 1, 20O7;35 SDR 306, effective July 1, 2OO9;46 SDR 42,

effective September 30, 2019; 47 SDR 37, effective October 6,2O2O.

End of State Board of Elections Rule

2.The facts and circumstances which give rise to the issue to be answered by the board's
declaratory ruling are:

ES&S sold to both Lincoln County, March 18th 2020 (Exhibit A), and Penington County, March
3l't 2020 (Exhibit B) Dell Latitude laptops model 5501 configured with the ES&S Electionware
Results software, which is not listed in the US Election Assistance Commission Certificate of
Conformance for the ES&S EVS 6.1.0.0 or 6.1.1.0 as part of its certified system to run the
Electionware Results (EMS Standalone Workstation) software. The change to a different laptop
was not approved by the South Dakota State Board of Elections.

a. The ES&S EVS 6.1.0.0 system configuration was approved on October 30th, 2019 by
the State Board of Elections for use in the state of South Dakota.
https ://boardsandcommissions. sd. gov/bcuploads/20 I 9EV S6 I 00Report.pdf

b. The ES&S EVS 6.1.0.0 EAC Certificate of Conformance clearly shows that only the
Dell Latitude 5580, OptiPlex 5040, 5050, and the 7020 are certified and approved for
use in the ES&S voting system.

C0TS Hardware

Dell M48YR

https:i/www.eac.gov/sitesidefault/files/voting-system/files/EVS6l00Cert-Scope-%2
528FINAL%2529.pdf

c. The ES&S EVS 6.1 .l .0 EAC Certificate of Conformance clearly shows that the Dell
Latitude 5580, OptiPlex 5040, 5050, and the 7020 are certified and approved for use

in the ES&S voting system.

COTS Hardware

Trusted Platform Module

(TPM) Chip 1.2 and 2.0

(optional)

Model/VersionManufacturer Hardware

EMS Server PowerEdge T430, T530Dell
Latitude 5580, OptiPlex 5040, 5050, 7020Dell EMS Client or Standalone

Workstation

Manufacturer Hardware Model/Version

Dell EMS Server PowerEdge T430, T630

Dell EMS Client or Standalone

Workstation

Latitude 5580, OptiPlex 5040, 5050, 7020

Dell Trusted Platform Module
(TPM) Chip 1.2 and 2.0

(oPtional)

M48YR

TlPage



f.

7-27-

is the most recent certified system that the State Board of
of for use in the state of South Dakota in August of 2021.

https://boardsandcommissions.sd.gov/bcuploads/ES&S%20EV561 1O%2OCertificate

Yo2}andoh2}ScopeYo2} oP/o2}Conformanceo/o2}07 -27 -2020.pdf .pdf

e. ES&S has not submitted any Engineering Change Orders for any new laptops or
desktops for EVS 6.1.0.0 or 6.1.1.0, as required by the US Election Assistance

Commission Voluntary Voting System Guidelines 1.0, for any new hardware to be

considered as part of an approved voting system.

On page 2 of all ES&S administration manuals it is clear ES&S understands the

requirements, by placing this notice in the manual:
a. "United States Election Assistance Commission Notification for

Approved Voting Systems
In accordance with the United States Election Assistance Commission (EAC)

Testing and Certification Program Manual, Version 2.0, ES&S hereby notifies

the purchaser that any changes or modifications to an EAC approved voting

system which have not been tested and certified by the EAC will void the

EAC certification for such EAC approved voting system."

I have asked the U.S. Election Assistance Commission about changes in approved

laptops, and they have confirmed that an Engineering Change Order is common for

hardware upgrades and is the most frequently used reasons for submissions. (Exhibit

c)

h. There are no meeting minutes since October of 2019 by the South Dakota State Board

of Elections indicating an application by ES&S seeking approval of any changes or

modifications to any prior approved voting system seeking to add new models of
laptops.

i. Lincoln and Pennington Counties and ES&S and failed to abide by our state laws and

rules, which clearly requires approval of a change or modification to an already

approved configuration by the South Dakota State Board of Elections before a new a

new laptop model is used prior to distribution and use in South Dakota.

3. The precise issue to be answered by the board's declaratory ruling is:

a. Did ES&S comply with the rules which require "a company or corporation

dealing in automatic tabulating or electronic ballot marking systems...give

written notice to the state board of elections and demonstrate that its system

complies with SDCL 12-l7B-2 and $ 5:02:09:02.01 or 5:02:09:02.03 and is

certified as fulfilling the requirements of the Election Assistance Commission

2015 voting system standards by an independent test authority accredited by

the Election Assistance Commission", to include a Dell Latitude 5501 laptop?

(,



as,C$t}lid Lincoln county comply with SDCL t2-r7B-2by using the Dell Latitude
I\- ...- 1g Lu'" 550-J laptop in state and federal elections from2020 to current date,

N\u " -., o1S$Sincally in regard to the following: "Each system shall fulfill the

^ qcc(e\atl 
- 

requirements for election assistance commission standards certification and be
5u "- approved by the State Board of Elections prior to distribution and use in this

state. No system may be approved unless the system fulfills the requirements
as established by the State Board of Elections. Any changes or modifications
to an approved system shall be approved by the State Board of Elections prior
to distribution and use."?

c. Did Pennington County comply with SDCL l2-l7B-2 by using the Dell
Latitude 5501 laptop in state and federal elections from2020 to current date,
specifically in regard to the following: "Each system shall fulfill the
requirements for election assistance commission standards certification and be
approved by the State Board of Elections prior to distribution and use in this
state. No system may be approved unless the system fulfills the requirements
as established by the State Board of Elections. Any changes or modifications
to an approved system shall be approved by the State Board of Elections prior
to distribution and use."?

Dated at (llk1qn. SD-), this 25th- day of Ausust .2025

%rM
Rick Weible

803 Elk St.
Elkton, SD 57026

Signature of petitioner

SWORN TO BEFORE ME

Notary Public

Commission expires: tO lU lLb
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