
State of South Dakota
State Board of Elections

Petition for Declaratory Rulings

RlgrryrD
AUG 07 2025

Soo"rrcstrr

Pursuant to the provisions of SDCL l-26-15,I (Rick Weible) of (803 Elk St, Elkton SD 57026),
am (a resident of Brookings County, SD), and do hereby petition the South Dakota State Board
of Elections for its declaratory ruling in regard to the following:

1. The state statute or State Board of Elections rule or order or form in question is:
--Start of State Statute-----

l2-l7B-2.Requirements for automatic tabulating, electronic ballot marking, and

"l""tiroIEfr quipm ent system s--Approval of chan ges o r m odifications.

Any automatic tabulating or electronic ballot marking system used in an election shall enable the
voter to cast a vote for all offices and on all measures on which the voter is entitled to vote. No
automatic tabulating, electronic ballot marking, or election voting equipment system may be
connected to the internet. No ballot marking device may save or tabulate votes marked on any
system. Each system shall fulfill the requirements for election assistance commission standards
certification and be approved by the State Board of Elections prior to distribution and use in this
state. No system may be approved unless the system fulfills the requirements as established by the
State Board of Elections. Any changes or modifications to an approved system shall be approved
by the State Board of Elections prior to distribution and use.

Source: SL 1994. ch 110, $ 6; SL 2005. ch 92, g 3; SL 2018. ch 81, g 2, eff. Feb. 5,20f8.

End of State Statute------------

2.The facts and circumstances which give rise to the issue to be answered by the board's
declaratory ruling are:
ES&S did not abide by our state statute when they sold Minnehaha County a new Dell laptop
Model E5540 configured with the ES&S Electionware Results software in2024 (Exhibit A), which
is not listed in the US Election Assistance Commission Certificate of Conforrnance for the ES&S
EVS 6.1.1.0 as part of its certified system to run the Electionware Results (EMS Standalone
Workstation) software. The change to the new laptop was not approved by the South Dakota State
Board of Elections.

a. The certificate clearly shows what approved hardware is allowed and certified to run
with the voting system, the only laptop certified is the Dell Latitude 5580, and the
three desktops are the OptiPlex 5040, 5050, and the 7020:

C0TS Hardware
Manufacturer Hardware Model/Version

Dell EMS Server PowerEde€ T430, T630
Dell EMS Client or Standalone

Workstation

Latitude 5580, OptiPlex 5040, 5050, 7020

Dell Trusted Platform Module
(TPM) Chip 1.2 and 2.0

(optional)

M48YR

7ll'.tgr

https://www.eac.gov/sites/default/files/voting s],stem/files/ES%26S%20EVS61 l0%2
0Certificateo/n20an %2 0 S c op e 

o/o20 
o F/o20C o nforman c eo/o2007 -27 -2020.odf.odf
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b. ES&S EVS 6.1 .l .0 is the most recent certified system that the State Board of
Elections approved of for use in the state of South Dakota in August of 2021.
https://boardsandcommissions.sd.gov/bcuploads/ES&S%20EVS6l l0%20Certificate
o/o20 and%o205 cop eo/o20 of/o2}C onformanc eo/o2007 -27 -2020 .p df .pdf

c. ES&S has not submitted any Engineering Change Orders for any new laptops or
desktops for EVS 6.1.1.0, as required by the US Election Assistance Commission
Voluntary Voting System Guidelines 1.0 for any new hardware to be considered as
part of an approved system.

d. On page 2 of all ES&S administration manuals it is clear they understand the
requirements, and have this notice in the manual:

a. "United States Election Assistance Commission Notification for
Approved Voting Systems
In accordance with the United States Election Assistance Commission (EAC)
Testing and Certification Program Manual, Version 2.0, ES&S hereby notifies
the purchaser that any changes or modifications to an EAC apprr:ved voting
system which have not been tested and certified by the EAC will void the
EAC certification for such EAC approved voting system."

e. I have asked the US Election Assistance Commission about the laptop, and they have
confirmed that an Engineering Change Order is common for hardware upgrades and
is the most frequently used reasons for submissions. (Exhibit A)

f. There are no meeting minutes since Aug 2021by the South Dakota State Board of
Elections indicating an application by ES&S seeking approval of any changes or
modifications to any prior approved voting system.

g. ES&S failed to abide by our state law, which clearly requires approval of a change or
modification of an already approved configuration by the South Dakota State Board
of Elections, before a new a new laptop model is used prior to distribution and use in
South Dakota.

h. The requirement and process is further expanded in the second paragraph of rule
5:02:09:02. Approval of automatic tabulating systems required before distribution.
Where it states; "Any changes or modifications in an approved automatic tabulating or
electronic ballot marking system may be certified by the State Board of Elections with or
without the demonstration described in this section for initial approval. The modification for
the already approved system must have been certified as fulfilling the requirements of the
Election Assistance Commission voting system 2015 standards by an independent test
authority accredited by the Election Assistance Commission or been certified to meet the
national standard by another state. Any change or modification determined to be de
minimis by the independent test authority does not need state board of elections
certification."

3. The precise issue to be answered by the board's declaratory ruling is: Is the Dell E5540
laptop in Minnehaha, that was purchased from ES&S in2024 with HAVA funds, considered part
of the equipment certified for use by the US Election Assistance Commission 6.1.1 .0 Certificate
of Conformance dated July 27th ,2020 and certified by the South Dakota State Board of Elections
per the state board of Election meeting minutes dated August 23, ZO2L?
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Dated at ( Elkton, SD ), this l" day of August .2025

Rick Weible
803 Elk st.

Elkton, SD 57026
Signature of petitioner
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State of South Dakota
State Board of Elections

Petition for Declaratory Rulings

RIcEryfD
AUG 0E 2025

S0 Secreta? 
of g1.1,

Pursuant to the provisions of SDCL l-26-15,I (Rick Weible) of (803 Elk St, Elkton SD 57026),
am (a resident of Brookings County, SD), and do hereby petition the South Dakota State Board
of Elections for its declaratory ruling in regard to the following:

1. The state statute or State Board of Elections rule or order or form in question is:

------------Start of State Board of Elections Rule------
5:02:09:02. Approval of automatic tabulating systems required before distribution. Prior

to distribution in South Dakota, a company or corporation dealing in automatic tabulating or electronic

ballot marking systems shall give written notice to the state board of elections and demonstrate that its

system complies with SDCL t2flB-z and 5 5:02:09:02.01 or 5:02:09:02.03 ar'i is certified as fulfilling the

requirements of the Election Assistance Commission 2015 voting system standards by an independent

test authority accredited by the Election Assistance Commission. lf the State Board of Elections approves

the system, it shall issue a certificate of approval.

Any changes or modifications in an approved automatic tabulating or electronic ballot marking

system may be certified by the State Board of Elections with or without the demonstration described in

this section for initial approval. The modification for the already approved system must have been

certified as fulfilling the requirements of the Election Assistance Commission voting system 2015

standards by an independent test authority accredited by the Election Assistance Commission or been

certified to meet the national standard by another state. Any change or modification determined to be de

minimis by the independent test authority does not need state board of elections certification.

Source: 2 SDR 5, effective July 30, L975;6 SDR 25, effective September 24,1979;16 SDR 203,

effective May 28, 7990;2t SDR 77, effective October 24, !994;22 SDR 95, effective January L8, L996;29

SDR 113, effective January 30, 2003; 32 SDR 109, effective December 26,2OO5;33 SDR 230, effective

July 1, 2OO7;35 SDR 306, effective July 1, 2OO9; 46 SDR 42, effective September 30,2Ot9;47 SDR 37,

effective October 6, 2O2O.

End of State Board of Elections Rule

2.The facts and circumstances which give rise to the issue to be answered by the board's

declaratory ruling are:

Tech Solutions leased Davison County a Dell Latitude laptop Model 5500 configured with the

ES&S Electionware Results software in 2018 (Exhibit A), which is not listed in the US Election

Assistance Commission Certificate of Conformance forthe ES&S EVS 5.2.2.0,6.1.0.0, or 6.1.1.0

as part of its certified system to run the Electionware Results (EMS Standalone Workstation)

.oft*ar.. The change to a different laptop was not approved by the South Dakota State Board of
Elections.

a. TechSolutions is not a registered vendor with the United States Elections Assistance

Commission, and therefore is not authorized to submit an election system or
modification for testing or certification.
https ://www.eac. gov/voting-equipment/re gistered-manufacturers

t/g



rrnance",.",,rrjJi,nli,1*H'
certified and approved for use in,r" tSE###St*

b. The ES&S EVS 5.2.2.0 EAC
Dell Latitude model E6410 is

stem.

https ://www. eac. gov/sites/default/fi les/voting_sy stem/fi les/EV S 5220-
Cert Scope%28FINAL%29.pdf

c. The ES&S EVS 6.1.0.0 EAC Certificate of Conformance clearly shows that only the
Dell Latitude 5580, OptiPlex 5040, 5050, and the 7020 are certified and approved for
use in the ES&S voting system.

C0TS Hardware

Dell Trusted Platform Module

(TPM) Chip 1.2 and 2.0

(optional)

M48YR

EMS Standalone
Workstation

Dell Latitude
E6410

Manufacturer Hardware ModelNersion
Dell EMS Server PowerEdge T430, T630
Dell EMS Client or Standalone

Workstation

Latitude 5580, OptiPlex 5040, 5050, 7020

d. The ES&S EVS 6.1.1.0 EAC Certificate of Conformance clearly shows that the Dell
Latitude 5580, OptiPlex 5040, 5050, and the 7020 are certified and approved for use
in the ES&S voting system.

COTS Hardware
Manufacturer Hardware Model/Version

Dell EMS Server PowerEdge T430, T630

Dell EMS Client or Standalone

Workstation

Latitude 5580, OptiPlex 5040, 5050, 7020

Dell Trusted Platform Module
(TPM) Chip 1.2 and 2.0

(optional)

M48YR

TlPailr:

https://www.eac.gov/sites/default/files/voting_system/files/ES%26S%2OEVS6l 10%2
0Certifrcate%o20andoh20ScopeYo20oP/o20Conformance%o2007-27-2020.pdf .pdf

e. ES&S EVS 6.1 .1 .0 is the most recent certified system that the State Board of
Elections approved of for use in the state of South Dakota in August of 2021.
httos ://boardsandcommi ssi ons. sd^ sov OEV 36 1 I Doh2}Certifi cate
Yo20 and%o20Scopeo/o20oP/o20ConformanceYo2007 -27 -2020.odf .odf

f. ES&S has not submitted any Engineering Change Orders for any new laptops or
desktops for EVS 6.1.0.0 or 6.1.1.0, as required by the US Election Assistance
Commission Voluntary Voting System Guidelines 1.0, for any new hardware to be
considered as part of an approved voting system.

la

https://www.eac.gov/sites/default/files/voting_system/files/EVS6100Cert_Scope_%2
528FINAL%2529.pdf



n0
g. On page 2 of allES&S administration manuals it is clear ES&S .rrd"rrr#J

requirements, by placing this notice in the manual: ', $jff"['"
a. "United States Election Assistance Commission Notification for-'hr,l'of thlc

Approved Voting Systems
In accordance with the United States Election Assistance Commission (EAC)
Testing and Certification Program Manual, Version 2.0, ES&S hereby notifies
the purchaser that any changes or modifications to an EAC approved voting
system which have not been tested and certified by the EAC will void the
EAC certification for such EAC approved voting system."

h. I have asked the U.S. Election Assistance Commission about changes in approved
laptops, and they have confirmed that an Engineering Change Order is common for
hardware upgrades and is the most frequently used reasons for submissions. (Exhibit
B)

i. There are no meeting minutes since August of 2021 by the South Dakota State Board
of Elections indicating an application by ES&S or TechSolutions seeking approval of
any changes or modifications to any prior approved voting system.

j. Davison County, ES&S and TechSolutions failed to abide by our state laws and rules,
which clearly requires approval of a change or modification to an already approved
configuration by the South Dakota State Board of Elections before a new a new
laptop model is used prior to distribution and use in South Dakota.

3. The precise issue to be answered by the board's declaratory ruling is:
a. Did either ES&S or TechSolutions, comply with the rules which require "a

company or corporation dealing in automatic tabulating or electronic ballot
marking systems...give written notice to the state board of elections and
demonstrate that its system complies with SDCL l2-l7B-2 and

$ 5:02:09:02.01 or 5:02:09:02.03 and is certified as fulfilling the requirements
of the Election Assistance Commission 2015 voting system standards by an
independent test authority accredited by the Election Assistance
Commission", to include a Dell Latitude 5500 laptop?

b. Did Davison County comply with SDCL l2-l7B-2 by using the Dell Latitude
5500 laptop in state and federal elections from 2018 to current date,
specifically in regard to the following: "Each system shall fulfill the
requirements for election assistance commission standards certification and be
approved by the State Board of Elections prior to distribution and use in this
state. No system may be approved unless the system fulfills the requirements
as established by the State Board of Elections. Any changes or modifications
to an approved system shall be approved by the State Board of Elections prior
to distribution and use."?

34
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Dated at ( Elkton. SD ), this 2"d day of August . 20X

Rick Weible
803 Elk st.

Elkton, SD 57026
Signature of petitioner
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Exhibit A
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NTechsolutions
To whom it may concern:

ln respoase to the device inquiry for the laptop that is running your ES&S EMS system for the electaon I

wanted to get all the specifics ln one place.

Tech Solutions ASSET4101

Dell Latitude 5500 taptop

Service Tag[rcrial number] 65XB0R2

That laptop ls part of the Managed Servlce Agraement and current Statement of Work in place between
Tech Solutions and Davison County. We don't list each device on that agreement as It changes
throughout the year as devices are replaced, returned or added.

Specifically, that laptop is on our HaaS (hardware as a service) plan that the county utilizes for a

majority of the devices. This would fall under the monthly fee on your monthly invoice
labeled MANAGED WORI(STATIOI{ HARDWARE - IAITTOP at S33 per month, That fee covers the use of
the device for as long as the county needs it, with replacement ancluded at end-of-life of the device or
sooner if different needs arlse. Also included is any hardware repai.s or upgrades needed during the llfe
of the device, damage excluded.

This device was put into service in 2018 and is set for replacement this year to get updated to Windows
11 that is required by end of October.

Additionally, thls speciflc device had to go through some additional steps and costs on the county's end
to have it sent ln to be 'hardened' or secured for it's specific use, That information was conveyed
between myself and Susan Kiepke, the then Audltor. I searched my emall but it only goes back a few
years and I was unable to flnd that. I do personally rernember providlng a shlpping box and rhe laptop
for her to send it in. Then once the hardening process was complete we finished the setup.

Regards,

Jordan Thuringer
Tech Solutions
lT Operatlons Manager
605-99CTrCH(8324)

NTechSolutions
Tech Solutions
1408 N. Main St.

Mltchell, SD 57301

605-990-8324
Fax: 505-990-,4334

www.990tech.com

Yb
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State of South Dakota
State Board of Elections

Petition for Declaratory Rulings

R 
^tgrIvEDAtJi 0 g n25*

SO Secrcfe ,l or g,r,,

Pursuant to the provisions of SDCL l-26-15,I (Rick Weible) of (803 Elk St, Elkton SD 57026),

am (a resident of Brookings County, SD), and do hereby petition the South Dakota State Board

of Elections for its declaratory ruling in regard to the following:

1. The state statutes or State Board of Elections rules or orders or forms in question is:

---------Start of State Statute-----

l}-l7B-2.Requirements for automatic tabulating, electronic ballot marking,

"r,a 
ffi* voting equipment systems--Approval of changes or modifications.

Any automatic tabulating or electronic ballot marking system used in an election shall

enable the voter to cast a votc for all offices anrj on all measures on rvhich the voter is

entitled to vote. No automatic tabulating, electronic ballot marking, or election voting

equipment system may be connected to the internet. No ballot marking device may save

or tabulate votes marked on any system. Each system shall fulfill the requirements for

election assistance commission standards certification and be approved by the State

Board of Elections prior to distribution and use in this state. No system may be approved

unless the system fulfills the requirements as established by the State Board of Elections.

Any changes or modifications to an approved system shall be approved by the State

Board of Elections prior to distribution and use'

Source: SL 1994";h 110, S6; SL 2005, ch 92, g3; SL 2018' ch 81, $2, eff' Feb' 5,

2018.
End of State Statute-------------

;;;,;;;; ;il?ili'3" 
u.,",:*:.i:'::Hil,il"-,;;; 

;";;';"; ;;
distribution. prior to distribution in South Dakota, a company or corporation dealing in

automatic tabulating or electronic ballot marking systems shall give written notice to the state

board of elections and demonstrate that its system complies with SDCL 12-178'2 and

5 5:02:0g:02.01 or 5:02:0g:02.03 and is certified as fulfilling the requirements of the Election

Assistance Commission 2015 voting system standards by an independent test authority

accredited by the Election Assistance commission. lf the State Board of Elections approves the

system, it shall issue a certificate of approval.

Any changes or modifications in an approved automatic tabulating or electronic ballot

marking system may be certified by the state Board of Elections with or without the

demonstration described in this section for initial approval. The modification for the already

approved system must have been certified as fulfilling the requirements of the Election

Assistance Commission voting system 2015 standards by an independent test authority

accredited by the Election Assistance commission or been certified to meet the national

standard by another state. Any change or modification determined to be de minimis by the

independent test authority does not need state board of elections certification.
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Source: 2 SDR 5, effective July 30, 7975;6SDR 25, effective Septeqpg,r^2 O, rn 0r 1/J25

SDR 203, effective May 28, 7990;21,SDR 77, effective October 24,1994;2rt&F959@SirSt"r.
January 18, 1996; 29 SDR 1L3, effective January 30, 2003; 32 SDR 109, effective December
26,2005;33 SDR 230, effective July 1, 2OO7; 35 SDR 306, effective July 1, 2009; 46 SDR 42,
effective September 3O,2079;47 SDR 37, effective October 6,2020.

End of State Board of Elections Rule

2.The facts and circumstances which give rise to the issue to be answered by the board's
declaratory ruling are:

ES&S sold to both Lincoln County, March lSth 2020 (Exhibit A), and Penington County, March
31'[ 2020 (Exhibit B) Dell Latitude laptops model 5501 configured with the ES&S Electionware
Results software, which is not listed in the US Election Assistance Commission Certificate of
Conformance for the ES&S EVS 6.1.0.0 or 6.1.1.0 as part of its certified system to run the
Electionware Results (EMS Standalone Workstation) software. The change to a different laptop
was not approved by the South Dakota State Board of Elections.

a. The ES&S EVS 6.1.0.0 system configuration was approved on October 30th, 2019 by
the State Board of Elections for use in the state of South Dakota.
https ://boardsandcommissions. sd. gov/bcuploads/20 1 9EVS6 1 00Report.pdf

b. The ES&S EVS 6.1.0.0 EAC Certificate of Conformance clearly shows that only the
Dell Latitude 5580, OptiPlex 5040, 5050, and the 7020 are certified and approved for
use in the ES&S voting system.

COTS Hardware

Dell M48YRTrusted Platform Module
(TPM) Chip 1.2 and 2.0

(optional)

Manufacturer Hardware Model/Version
Dell EMS Server PowerEdge T430, T530
Dell EMS Client or Standalone

Workstation

Latitude 5580, OptiPlex 5040, 5050, 7020

c

stem/files/EVS6l
528FINAL%2529.pdf

The ES&S EVS 6.1.1 .0 EAC Certificate of Conformance clearly shows that the Dell
Latitude 5580, OptiPlex 5040, 5050, and the 7020 are certified and approved for use
in the ES&S voting system.

COTS Hardware
Manufacturer Hardware ModelAersion

Dell EMS Server PowerEdge T430, T630
Dell EMS Client or Standalone

Workstation

Latitude 5580, OptiPlex 5040, 5050, 7020

Dell Trusted Platform Module
(TPM) Chip 1.2 and 2.0

(optional)

M48YR

7l
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d. ES&S EVS 6.1.1.0 is the most recent certified system that the State Board of

Elections approved of for use in the state of South Dakota in August of 2021.
https://boardsandcommissions.sd.eov/bcuploads/ES&S%20EVS6l l0%20Certificate
oh2\andYo2jScope%o2} oP/o2}Conformanceo/o2}}7 -27 -2020.pdf .pdf

ES&S has not submitted any Engineering Change Orders for any new laptops or
desktops for EVS 6.1.0.0 or 6.1.1.0, as required by the US Election Assistance
Commission Voluntary Voting System Guidelines 1.0, for any new hardware to be
considered as part of an approved voting system.

Statc

e

f. On page 2 of all ES&S administration manuals it is clear ES&S understands the
requirements, by placing this notice in the manual:

a. "United States Election Assistance Commission Notification for
Approved Voting Systems
In accordance with the United States Election Assistance Commission (EAC)
Testing and Certification Program Manual, Version 2.0, ES&S hereby notifies
the purchaser that any changes or modifications to an EAC approved voting
system which have not been tested and certified by the EAC will void the
EAC certification for such EAC approved voting system."

g. I have asked the U.S. Election Assistance Commission about changes in approved
laptops, and they have confirmed that an Engineering Change Order is common for
hardware upgrades and is the most frequently used reasons for submissions. (Exhibit
c)

h. There are no meeting minutes since October of 2019 by the South Dakota State Board
of Elections indicating an application by ES&S seeking approval of any changes or
modifications to any prior approved voting system seeking to add new models of
laptops.

Lincoln and Pennington Counties and ES&S and failed to abide by our state laws and

rules, which clearly requires approval of a change or modification to an already
approved configuration by the South Dakota State Board of Elections before a new a

new laptop model is used prior to distribution and use in South Dakota.

3. The precise issue to be answered by the board's declaratory ruling is:

a. Did ES&S comply with the rules which require "a company or corporation
dealing in automatic tabulating or electronic ballot marking systems...give
written notice to the state board of elections and demonstrate that its system

complies with SDCL 12-178-2 and $ 5:02:09:02.01or 5:02:09:02.03 and is
certified as fulfilling the requirements of the Election Assistance Commission
2015 voting system standards by an independent test authority accredited by
the Election Assistance Commission", to include a Dell Latitude 5501 laptop?
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^ lSLb. Di.d Lincoln County comply with SDCL l2-l7B-2 by using the Dell Latitude..ll\P 
...^\\ "- 

-.g$f0t laptop in state and federal elections from2020to current date,
' $St ^."*\o' specifically in regard to the following: "Each system shall fulfill the

-(rg'aec,\- requirements for election assistance commission standards certification and be

90 " approved by the State Board of Elections prior to distribution and use in this
state. No system may be approved unless the system fulfills the requirements
as established by the State Board of Elections. Any changes or modifications
to an approved system shall be approved by the State Board of Elections prior
to distribution and use."?

c. Did Pennington County comply with SDCL l2-l7B-2 by using the Dell
Latitude 5501 laptop in state and federal elections from2020 to current date,
specifically in regard to the following: "Each system shall fulfill the
requirements for election assistance commission standards certification and be
approved by the State Board of Elections prior to distribution and use in this
state. No system may be approved unless the system fulfills the requirements
as established by the State Board of Elections. Any changes or modifications
to an approved system shall be approved by the State Board of Elections prior
to distribution and use."?

Dated at ( Elkton, SD ), this 4th day of Ausust 202s

Rick Weible
803 Elk St.

Elkton, SD 57026
Signature of petitioner
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Submitted on Tu€sday, March 26, 2024

Submitted br Arcnyrru
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Phoe Nmb.f, 512306{555
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State of South Dakota
State Board of Elections

Petition for Declaratory Rulings
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Pursuant to the provisions of SDCL 1-26-15,1 (Rick Weible) of (803 Etk St, Elkton SD 57026),
am (a resident of Brookings County, SD), and do hereby petition the South Dakota State Board
of Elections for its declaratory ruling in regard to the following:

l. The state statute or State Board of Elections rule or order or form in question is:
--Start of State Statute-----

l2-l7B-2. Requirements for automatic tabulating, electronic ballot marking, and
.t..tirriltirrg .quipment systems--Approval of changes or modifications.

Any automatic tabulating or electronic ballot marking system used in an election shall enable the
voter to cast a vote for all offices and on all measures on which the voter is entitled to vote. No
automatic tabulating, electronic ballot marking, or election voting equipment system may be
connected to the internet. No ballot marking device may save or tabulate votes marked on any
system. Each system shall fulfill the requirements for election assistance commission standards
certification and be approved by the State Board of Elections prior to distribution and use in this
state. No system may be approved unless the system fulfills the requirements as established by the
State Board of Elections. Any changes or modifications to an approved system shall be approved
by the State Board of Elections prior to distribution and use.

source: SL 1994. ch 110, g 6; SL 2005. ch 92, g 3; SL 2018. ch 81, g 2, eff. Feb.5,2018.

End of State Statute-----------

2. The facts and circumstances which give rise to the issue to be answered by the board's
declaratory ruling are:

ES&S did not abide by our state statute when they sold Minnehaha County a new Dell
laptop Model E5540 configured with the ES&S Electionware Results software in2024 (Exhibit
A), which is not listed in the US Election Assistance Commission Certificate of Conformance for
the ES&S EVS 6.1 .l.0 as part of its certified system to run the Electionware Results (EMS
Standalone Workstation) software. The change to the new laptop was not approved by the South
Dakota State Board of Elections.

a. The certificate clearly shows what approved hardware is allowed and certified to run
with the voting system, the only laptop certified is the Dell Latitude 5580, and the
three desktops are the OptiPlex 5040, 5050, and the 7020:

COTS Hardrvare
Manufacturer Hardware Model/Version

Dell EMS s€rver PowerEdge T430, T630
Dell EMS Client o. Standalone

Workstation
Latitude 5580, OptiPlex 5040, 5O5O, 7O2O

Dell Trusted Platform Module
(TPM) Chip 1.2 and 2.0

(optional)

M48YR

7l

https://www.eac.sov/sites/default/files/voting_s),stem/files/ES%26S%20EVS6l l0%2
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b. ES&S EVS 6.1 .1 .0 is the most recent certified system that the State of
Elections approved of for use in the state of South Dakota in August of202l

111t-Lt-.

c. ES&S has not submitted any Engineering Change Orders for any new laptops or

desktops for EVS 6.1.1 .0, as required by the US Election Assistance Commission

Voluntary Voting System Guidelines 1.0 for any new hardware to be considered as

part of an approved sYstem.

d. On page 2 of all ES&S administration manuals it is clear they understand the

requirements, and have this notice in the manual:

a. 6,United States Election Assistance Commission Notilication for
Approved Voting SYstems

ln accordance with the United States Election Assistance Commission (EAC)

Testing and Certification Program Manual, Version 2.0, ES&S hereby notifies

the puichaser that any changes or modifications to an EAC approved voting

system which have not been tested and certified by the EAC will void the

EAC certification for such EAC approved voting system'"

e. I have asked the US Election Assistance Commission about the laptop, and they have

confirmed that an Engineering Change Order is common for hardware upgrades and

is the most frequently used reasons for submissions. (Exhibit B)

f. There are no meeting minutes since Aug 2021by the South Dakota State Board of
Elections indicating an application by ES&S seeking approval of any changes or

modifications to any prior approved voting system.

g. ES&S failed to abide by our state law, which clearly requires approval of a change or

modification of an already approved configuration by the South Dakota State Board

of Elections, before a new a new laptop model is used prior to distribution and use in

South Dakota.

h. The requirement and process is further expanded in the second paragraph of rule

5:02:09:02. Approval of automatic tabulating systems required before distribution.

Where it states; "Any changes or modifications in an approved automatic tabulating or

electronic ballot marking system may be certified by the State Board of Elections with or

without the demonstration described in this section for initial approval. The modification for

the already approved system must have been certified as fulfilling the requirements of the

Election Assistance Commission voting system 2015 standards by an independent test

authority accredited by the Election Assistance Commission or been certified to meet the

national standard by another state. Any change or modification determined to be de

minimis by the independent test authority does not need state board of elections

certification."

:a=aaa-
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3. Did Minnehaha County comply with SDCL l2-l7B-2by using,n. rl?U

laptop in state and federal elections in the 2024 Elections, specifically in regard to the fofl6fffi1g:
"Each system shall fulfill the requirements for election assistance commission standards
certification and be approved by the State Board of Elections prior to distribution and use in this
state. No system may be approved unless the system fulfills the requirements as established by
the State Board of Elections. Any changes or modifications to an approved system shall be
approved by the State Board of Elections prior to distribution and use."?

Dated at ( Elkton. SD ), this 4* aay of Auqust 2025

Rick Weible
803 Elk St.

Elkton, SD 57026
Signature of petitioner
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State of South Dakota
State Board of Elections

Petition for Declaratory Rulings

Pursuant to the provisions of SDCL 1-26-15,I (Rick Weible) of (803 Elk St, Elkton SD 57026),
am (a resident of Brookings County, SD), and do hereby petition the South Dakota State Board
of Elections for its declaratory ruling in regard to the following:

l. The state statute or State Board of Elections rule or order or form in question is:
----Start of State Statute-----

l2-l7B-2.Requirements for automatic tabulating, electronic ballot marking, and
election voting equipment systems--Approval of changes or modifications.

Any automatic tabulating or electronic ballot marking system used in an election shall enable the

voter to cast a vote for all offices and on all measures on which the voter is entitled to vote. No
automatic tabulating, electronic ballot marking, or election voting equipment system may be

connected to the internet. No ballot marking device may save or tabulate votes marked on any

system. Each system shall fulfill the requirements for election assistance commission standards

certification and be approved by the State Board of Elections prior to distribution and use in this
state. No system may be approved unless the system fulfills the requirements as established by the

State Board of Elections. Any changes or modifications to an approved system shall be approved

by the State Board of Elections prior to distribution and use.

Source: SL 1994. ch 110, $ 6; SL 2005. ch 92, $ 3; SL 2018. ch 81, $ 2, eff. Feb.5,2018.

End of State Statute------------

2.The facts and circumstances which give rise to the issue to be answered by the board's

declaratory ruling are:
ES&S did not abide by our state statute when they sold Minnehaha County a new Dell laptop
Model E5540 configured with the ES&S Electionware Results software in2024 (Exhibit A), which
is not listed in the US Election Assistance Commission Certificate of Confornance for the ES&S
EVS 6.1.1.0 as part of its certified system to run the Electionware Results (EMS Standalone
Workstation) software. The change to the new laptop was not approved by the South Dakota State
Board of Elections.

a. The certificate clearly shows what approved hardware is allowed and certified to run
with the voting system, the only laptop certified is the Dell Latitude 5580, and the
three desktops are the OptiPlex 5040, 5050, and the 7020:

C0TS Hardware
Manufacturer Hardware Model/Yersion

Dell EMS Seryer PowerEdge T430, T530

Oell EMS Client or Standalone

Workstation

l-atitude 5580, OptiPlex 5040,5050, 7020

Dell Trusted Platform Module
(TPM) Chip 1.2 and 2.0

(optional)

MIIsYR

7ll',rgt'

https://www.eac.gov/sites/default/files/voting system/files/ES%26S%20EVS6l 10%2
0Certificate%o20and%o20Scopeo/o20oP/o20Conformanceoh2007 -27-2020.pdf.pdf

'tto
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b. ES&S EVS 6.1 .1 .0 is the most recent certified system that the State
Elections approved of for use in the state of South Dakota in

Yo20 ando/o205 copeYo2\ off/o2} C onformanc eYo2007 -27 -2020 .p df .pdf

It vt0

Srqbof
c. ES&S has not submitted any Engineering Change Orders for any new laptops or

desktops for EVS 6.1.1.0, as required by the US Election Assistance Commission
Voluntary Voting System Guidelines 1.0 for any new hardware to be considered as
part of an approved system.

d. On page 2 of all ES&S administration manuals it is clear they understand the
requirements, and have this notice in the manual:

a. ooUnited States Election Assistance Commission Notification for
Approved Voting Systems
In accordance with the United States Election Assistance Commission (EAC)
Testing and Certification Program Manual, Version 2.0, ES&S hereby notifies
the purchaser that any changes or modifications to an EAC approved voting
system which have not been tested and certified by the EAC will void the
EAC certification for such EAC approved voting system."

e. I have asked the US Election Assistance Commission about the laptop, and they have
confirmed that an Engineering Change Order is common for hardware upgrades and
is the most frequently used reasons for submissions. (Exhibit B)

f. There are no meeting minutes since Aug 2021by the South Dakota State Board of
Elections indicating an application by ES&S seeking approval of any changes or
modifications to any prior approved voting system.

g. ES&S failed to abide by our state law, which clearly requires approval of a change or
modification of an already approved configuration by the South Dakota State Board
of Elections, before a new a new laptop model is used prior to distribution and use in
South Dakota.

h. The requirement and process is further expanded in the second paragraph of rule
5:02:09:02. Approval of automatic tabulating systems required before distribution.
Where it states; "Any changes or modifications in an approved automatic tabulating or
electronic ballot marking system may be certified by the State Board of Elections with or
without the demonstration described in this section for initial approval. The modification for
the already approved system must have been certified as fulfilling the requirements of the
Election Assistance Commission voting system 2015 standards by an independent test
authority accredited by the Election Assistance Commission or been certified to meet the
national standard by another state. Any change or modification determined to be de
minimis by the independent test authority does not need state board of elections
certification."

3. The precise issue to be answered by the board's declaratory ruling is: Is the Dell E5540
laptop in Minnehaha,that was purchased from ES&S in2024 with HAVA funds, considered part
of the equipment certified for use by the US Election Assistance Commission 6.1.1.0 Certificate
of Conformance dated July 27th ,2020 and certified by the South Dakota State Board of Elections
per the state board of Election meeting minutes dated August 23,2O2I?

z6
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Dated at ( Elkton. SD ), this I't day of Aueust .2025

Rick Weible
803 Elk St.

Elkton, SD 57026
Signature of petitioner
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State of South Dakota
State Board of Elections

Petition for Declaratory Rulings

Rtcnr.-

,n luo |;:rtD- D'€cror^ sv
-,ary of Seb

Pursuant to the provisions of SDCL l-26-15,I (Rick Weible) of (803 Elk St, Elkton SD 57026),
am (a resident of Brookings County, SD), and do hereby petition the South Dakota State Board
of Elections for its declaratory ruling in regard to the following:

l. The state statute or State Board of Elections rule or order or form in question is:
----Start of State Statute-----

l2-l7B-2. Requirements for automatic tabulating, electronic ballot marking, and
election voting equipment systems--Approval of changes or modifications.
Any automatic tabulating or electronic ballot marking system used in an election shall enable the
voter to cast a vote for all offices and on all measures on which the voter is entitled to vote. No
automatic tabulating, electronic ballot marking, or election voting equipment system may be
connected to the internet. No ballot marking device may save or tabulate votes marked on any
system. Each system shall fulfill the requirements for election assistance commission standards
certification and be approved by the State Board of Elections prior to distribution and use in this
state. No system may be approved unless the system fulfills the requirements as established by
the State Board of Elections. Any changes or modifications to an approved system shall be
approved by the State Board of Elections prior to distribution and use.

End of State Statute------------

Start of State Board of Elections Prrlp-----

5:02:09:02. Approval of automatic tabulating systems required before distribution. Prior
to distribution in South Dakota, a company or corporation dealing in automatic tabulating or electronic
ballot marking systems shall give written notice to the state board of elections and demonstrate that its
system complies with SDCL L2-L7B-2 and 5 5:02:09:02.01 or 5:02:09:02.03 and is certified as fulfilling the
requirements of the Election Assistance Commission 2015 voting system standards by an independent
test authority accredited by the Election Assistance Commission. lf the State Board of Elections approves
the system, it shall issue a certificate of approval.

Any changes or modifications in an approved automatic tabulating or electronic ballot marking
system may be certified by the State Board of Elections with or without the demonstration described in
this section for initial approval. The modification for the already approved system must have been
certified as fulfilling the requirements of the Election Assistance Commission voting system 2015
standards by an independent test authority accredited by the Election Assistance Commission or been
certified to meet the national standard by another state. Any change or modification determined to be de
minimis by the independent test authority does not need state board of elections certification.

----- End of State Board of Elections Rule



2. The facts and circumstances which give rise to the issue to o" *rr*"r"k${kgO
decraratory ruling are: - q0 

;:: ?A?f"

Under the Help America Vote Act of 2002, it is clear that voting systems under sectioniUpf.crr- .

(bX1) (D) are able'1o maintain and produce any audit trail information;" and the require."rt"i8/e
further developed under the Voluntary Voting Systems Guidelines 1.0, Chapter 7 section 8 (7.8
Independent Verification System). This audit trail information, considered records under 52
USC 20701, must be preserved and maintained after any Federal Election for 22 months.

ES&S has supplied, programmed and maintained all of the DS200, DS450 and DS850 tabulators
used in the state of South Dakota in the 2024Pimary and General Elections.

a. ES&S EVS 6.1.1.0 is the most recently certified system that the State Board of
Elections approved for use in the state of South Dakota, approved in August of 2021,
and it was the standard used in the South Dakota 2024Primary and General
Elections.

1-L

b. The ES&S EVS 6.1.1.0 EAC Certificate of Conformance clearly shows that the
DS200, DS450, and DS850 (page 2) produce cast vote records.

DIS20O' is a polling place paper-bas€d voting system, specifically a digital scanner and tabulator
that simultaneously scans the front and back of a paper ballot and/or vote summary card in any
of four orEntations for conversion of voter selection marks to electronic cast vot€ records
(cvR).

Dsasoo is a central scenner and tabulator that simultanearsly scans the front and back of a
paper ballot and/or vote summery card in any of four orientations for conversion of voter
selection marks to electronic CVR3.

Dlstso' as a central gcanner and tabulator that simultaneously scans the front and back of a
paper ballot and/or rrote summary card in any of four orientations for conversion of roter
selection marks to electronic CVRS.

-27,

c. The default settings for the ballot handling after a ballot is cast is to save all images.
The default settings was tested and certified by the EAC and then certified by the
South Dakota State Board of Elections. There was no testing with the settings off to
determine if the system would remain certifiable.

d. During a meeting held on June l6th, 2023 witha delegation from the South Dakota
Secretary of State's Office, Mr. Tucker Omel, Senior Sales Engineer with ES&S,
stated "The setting, the default setting is to capture images. We have to go through
extra effort to tum it off...,, (page 60)

EV

EV

J
a96.pdf
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e. In an April 29th ,2024 email from Jared Schwab, Representative of
Minnehaha County Auditor, Leah Anderson, Mr. Schwab
Anderson that the State had directed ES&S to program all media in the
setting to not save the ballot images.

f rcm: Schwab, Jared <jared.schwab@essvote.com>
Sent: Monday, April 29,2024 12:42 PM
To: Andemon, Leah <landerson@minnehahacounty,gov>
Subjrct Re: Ballot lmages Email

e-,
Ms.ryq6
hlPbqtlre

'a-*

f. Here is a copy of a manual from ES&S showing the default settings when they
program the flash drives for the DS200's to use in elections.

2.3.3 Dszoo Settines ft
Use DS200 Settings to set up poll place options, configure ballot images and
handling, and select report options for the DS200 tabulator. From the Manage
menu, select DS200 Settings.

Hey Leah,

Yeah I don't recall us ever sending out communication on that specifically outside ofthat best practic€ document. We did get
confirmation from the state that they're having us program everyone's media with thet settlng 5et to not save any ballot images.

Thanks,

Jared

Get Outlook for iOS
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i s clear that E S & S ""^"u^{yi {p o
"United States Election Assistance Commission Notification for "'olen

Approved Yoting Systems ' of 
B,,,,,

In accordance with the United States Election Assistance Commission (EAC) -(e

Testing and Certification Program Manual, Version 2.0, ES&S hereby notifies
the purchaser that any changes or modifications to an EAC approved voting
system which have not been tested and certified by the EAC will void the
EAC certifrcation for such EAC approved voting system."
Example - https://votingsystems.cdn.sos.ca.gov/vendors/ess/evs6302/evs6302-
use-proc.pdf

h. ES&S programed all the DS200s, DS450s, and DS850s for use in South Dakota's
Elections n2020,2022, and in 2024.

i. There are no meeting minutes since August of 2021 by the South Dakota State Board
of Elections indicating an application by ES&S seeking approval of any changes or
modifications to any prior approved voting system seeking to change any part of the
configuration of the voting systems.

j. Both the Secretary of State and ES&S failed to abide by the state laws and rules,
which clearly require approval of a change or modification to an already approved
configuration by the South Dakota State Board of Elections prior to distribution and
use in South Dakota.

3. The precise issue to be answered by the board's declaratory ruling is:
a. Did ES&S obtain a determination before making, specifically in regard to the

following: "Each system shall fulfillthe requirements for election assistance
commission standards certification and be approved by the State Board of
Elections prior to distribution and use in this state. No system may be approved
unless the system fulfills the requirements as established by the State Board of
Elections. Any changes or modifications to an approved system shall be
approved by the State Board of Elections prior to distribution and use."?

b. If so, when did the state receive that determination from ES&S?
c. Is the Secretary of State of South Dakota authorized to change or modiff a

voting system including directing ES&S to turn off the save ballot images,
without the approval of the State Board of Elections?

Dated at (llkq!"SD-), this 8tt day of August .2025 .

Rick eible
803 Elk St., Elkton,SD 57026

Signature of petitioner
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