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CHIEF DEPUTY ATTORNEY GENERAL 

Rodney Freeman, Prehearing Chairman 
Water Management Board 

Travis Paulton 
10693 Pass Creek Road 
Edgemont, SD 57735 Joe Foss Building 

523 East Capitol Avenue 
Pierre, SD 57501 

Susan Anderson 
Elk Mountain Water Users 
Association, Inc. 
P.O. Box 6062 
Custer, SD 57730 

Robert J. Galbraith 
Nooney & Salay, LLP 
P.O. Box 8030 
Rapid City, SD 57709-8030 

William and Susan Paulton 
10666 Pass Creek Road 
Edgemont, SD 57735 

Jim and Charel Pitts 
25385 Gillette Canyon Road 
Newcastle, WY 82701 

Tomas and Eraclio Martinez 
25663 Dewey Road 
Edgemont, SD 57735 

David M. McVey 
Assistant Attorney General 
Counsel for Water Management Board 
1302 East Highway 14, Suite 1 
Pierre, SD 57501 
(Hand-delivered) 

Re: In the Matter of Water Application No. 2850-2, Elk Mountain Water Users 
Association, Inc. 

Dear Mr. Freeman: 

Enclosed please find a true and correct copy of Motion to Dismiss and Certificate 
of Service in the above-referenced matter. 

Sincerely, 
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Ann F. Mines Bail 
Assistant Attorney General 

AFM/mb 
Enclosures 
cc w/encs: Ron Duvall, DANR Water Rights Program (U.S. Mail) 



STATE OF SOUTH DAKOTA 
DEPARTMENT OF AGRICULTURE AND NATURAL RESOURCES 

WATER MANAGEMENT BOARD 

IN THE MATTER OF WATER 
APPLICATION NO. 2850-2, Elk 
Mountain Water Users Association, 
Inc. 

MOTION 
TO DISMISS 

The Chief Engineer and the South Dakota Department of Agriculture and 

Natural Resources Water Rights Program (the Program) respectfully move the 

Board's duly appointed prehearing chairman, Rodney Freeman, for dismissal of 

the petition of Tomas and Eraclio Martinez in the above-entitled matter as it is 

untimely. 

On July 7, 2022, the applicant filed an application requesting an 

appropriation of 145 acre-feet of water per year at a maximum diversion rate of 

0.333 cubic feet per second. The application was reviewed, and the Chief 

Engineer issued a recommendation of approval in this matter with 

qualifications. Notice of the Chief Engineer's recommendation was 

appropriately noticed in the legal newspaper and on DANR's website as 

required. The notice set forth that petitions by interested persons must be filed 

on or before October 11, 2022. On October 28, 2022, Water Rights received 

the petition of Tomas and Eraclio Martinez which was postmarked October 25, 

2022. 

South Dakota Codified Law, section 46-2A-4(6) provides that petitions to 

oppose an application must be filed within ten days of the of the published 



notice. In this matter, notice was published in the Rapid City Journal and the 

Custer County Chronicle on September 28, 2022. By law, the petition should 

have been received no later than October 11, 2022. See SDCL §§ 46-2A-4 and 

2-14-14. The notice specifically set forth the deadline of October 11, 2022, for

the filing of petitions. This petition, however, was received more than two 

weeks after that deadline. Accordingly, this petition is not timely and should 

be dismissed. 

Dated this 24th day of January 2023 . 

.- -o--$UJ L ii a Ji, , 7
Ann F. Mines BailJy -J 

Assistant Attorney General 
Mickelson Criminal Justice Center 
1302 East Highway 14, Suite 1 
Pierre, South Dakota 57501 
Telephone: (605) 773-3215 

Counsel for Water Rights Program, DANR 
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STATE OF SOUTH DAKOTA 
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES 

WATER MANAGEMENT BOARD 

IN THE MATTER OF WATER 
APPLICATION NO. 2850-2, Elk 
Mountain Water Users Association, 
Inc. 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that true and correct copies of the 

Motion to Dismiss in the above matter, were served by U.S. mail, first-class, 

postage prepaid, upon the following on this 24th day of January 2023: 

Susan Anderson 
Elk Mountain Water Users Association, Inc. 
P.O. Box 6062 
Custer, SD 57730 

Travis Paulton 
10693 Pass Creek Road 
Edgemont, SD 57735 

Robert J. Galbraith 
Counsel for Daniel Stearns and 
Dalton Stearns 
Nooney & Sa.lay, LLP 
P.O. Box 8030 
Rapid City, SD 57709-8030 

David M. McVey 
Counsel for Water Management Board 
Assistant Attorney General 
DANR Water Rights Program 
1302 East Highway 14, Suite 1 
Pierre, SD 57501 
(Hand-delivered) 

William and Susan Paulton 
10666 Pass Creek Road 
Edgemont, SD 57735 

Jim and Charel Pitts 

25385 Gillette Canyon Road 

Newcastle, WY 82701 

Tomas and Eraclio Martinez 
25663 Dewey Road 
Edgemont, SD 57735 

Rodney Freeman, Prehearing Chair 
Water Management Board 
Joe Foss Building 
523 East Capitol Avenue 
Pierre, SD 57501 



And on the same date, the originals were filed by U.S. mail, first-class, postage 
prepaid with: 

Run Duvall, DANR Water Rights Program 
Joe Foss Building 
523 East Capitol Avenue 
Pierre, SD 57501 

pld_afrn (mb) 

MARTY J. JACKLEY 
ATTORNEY GENERAL 

ey 
Assistant Attorney General 
1302 East Highway 14, Ste. 1 
Pierre, SD 57501 
Telephone: (605) 773-3215 

Counsel for Water Rights Program, DANR 
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BEFORE THE WATER MANAGEMENT BOARD
OF THE DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES

IN THE MATTER OF WATER
APPLICATION NO. 2850-2, Elk
Mountain Water Users Association,
Inc.

)
)
)

TOMAS AND ERACLIO MARTINEZ’S
NOTICE OF APPEAL

PLEASE TAKE NOTICE THAT Tomas and Eraclio Martinez hereby appeal the Order

Granting Motion to Dismiss entered by the Prehearing Chair on February 13, 2023.  Tomas and

Eraclio respectfully request this Board consider this appeal sufficiently in advance of the hearing

on the merits of this application to allow Tomas and Eraclio Martinez to fully participate in the

contested case hearing, should the Order Granting Motion to Dismiss be reversed.

Respectfully submitted this 6th day of March, 2023.

ATTORNEYS FOR TOMAS AND ERACLIO
MARTINEZ

By: /s/ Matthew E. Naasz

Matthew E. Naasz
506 Sixth Street
P.O. Box 8045
Rapid City, SD  57709
Telephone: (605) 342-1078
Telefax:  (605) 342-9503
E-mail:  mnaasz@gpna.com
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CERTIFICATE OF SERVICE

I hereby certify on March 3, 2023, a true and correct copy of a TOMAS AND
ERACLIO MARTINEZ’S NOTICE OF APPEAL was served upon the following individuals
by U.S. Mail, postage prepaid:

Ron Duvall
SD DANR, Water Rights Program
523 E Capitol Ave
Pierre, SD 57501

Ann F. Mines Bailey, Assistant Attorney General
1302 East Highway 14, Suite 1
Pierre, SD 57501

Susan Anderson
Elk Mountain Water Users Association, Inc.
P.O. Box 6062
Custer, SD 57730

J. Scott James
South Hills Law PLLC
429 ½ Mt. Rushmore Rd.
Custer, SD 57730

Robert J. Galbraith
Nooney & Solay, LLP
P.O. Box 8030
Rapid City, SD 57709-8030

William and Susan Paulton
10666 Pass Creek Road
Edgemont, SD 57735

Travis Paulton
10693 Pass Creek Road
Edgemont, SD 57735

Jim and Charel Pitts
25385 Gillette Canyon Road
Newcastle, WY 82701

David M. McVey
Assistant Attorney General
Counsel for Water Management Board
1302 East Highway 14, Suite 1
Pierre, SD 57501

By: /s/ Matthew E. Naasz
Matthew E. Naasz
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