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H2 Zone None Planned Long Long Term 4050 3950 - 3765 43 123

Ex High Zone Short Term 3865 3765 - 3605 43 113

Ex. Low Zone Short Term 3705 3605 - 3430 43 119

Pete Lien Low Zone Short Term 3730 ± 3650 - 3430 35 130

Alt. East Low Zone Mid/Long Term 3610 3520 - 3300 39 134

L2 Zone Mid/Long Term 3530 3430 - 3255 43 119

L3 Zone (Elk Creek) Long Long Term 3355 3255-3080 43 119
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ENVIRONMENTAL SERVICES AGREEMENT 
For 

DESIGN OF A COMMUNITY DRINKING WATER SYSTEM 
TO REDUCE EXPOSURE TO PFOS AND PFOA 

Between 
THE AIR FORCE CIVIL ENGINEER CENTER 

And 
THE SOUTH DAKOTA ELLSWORTH DEVELOPMENT AUTHORITY 

 
 

THIS ENVIRONMENTAL SERVICES AGREEMENT FOR DESIGN OF A COMMUNITY 

WATER SYSTEM TO REDUCE EXPOSURE TO PFOS AND PFOA (this "ESA") is made by 

and between the UNITED STATES OF AMERICA, acting by and through the AIR FORCE 

CIVIL ENGINEER CENTER (the "Air Force"), and the SOUTH DAKOTA ELLSWORTH 

DEVELOPMENT AUTHORITY, a corporate and political subdivision of the State of South 

Dakota ("SDEDA"), acting by and through its BOARD OF DIRECTORS.  The Air Force and 

SDEDA sometimes are collectively referred to in this ESA as the "Parties." 

RECITALS 

A. In 2017, Perfluorooctanesulfonic acid (PFOS) and Perfluorooctanoic acid (PFOA) 

exceeding the levels recommended in the May 2016 United States Environmental Protection 

Agency (EPA) lifetime health advisories for human exposure to PFOS and PFOA through 

drinking water were detected in wells belonging to and serving private individuals whose 

affected real properties were located in one of four geographic areas south of Ellsworth Air 

Force Base, South Dakota.  In 2019, PFOS and PFOA exceeding the EPA lifetime health 

advisories were detected in wells belonging to and serving private individuals whose affected 

properties were located in a fifth geographic area south of Ellsworth Air Force Base.  One of 

aapplegate_gpna.com
Rectangular Exhibit Stamp
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the five geographic areas outside Ellsworth Air Force Base where PFOS and PFOA 

concentrations in drinking water exceed EPA lifetime health advisories is located southwest of 

the military installation and the other four areas are located southeast of the installation.  The 

impacted areas are identified as Areas A, B, C, D, and E on Figure 1 in the Appendix to this 

Agreement. 

B. Due to the health advisory exceedances, the Air Force purchased bottled water as an 

immediate, emergency response and later installed point-of-entry treatment systems as a short-

term, interim response at most impacted properties in Areas A, B, C, and D where the residents 

did not already have an alternate source of drinking water that met the EPA lifetime health 

advisories for PFOS and PFOA.  For impacted properties in Area E, the Air Force provided 

bottled water as an immediate, emergency and short-term, interim response. 

C. Section 104 of the Comprehensive Environmental Response Compensation and Liability 

Act (CERCLA), Executive Order 12580, and the Defense Environmental Restoration Program 

(DERP) authorize the Department of Defense, by and through the Air Force, to respond to 

releases of pollutants or contaminants from Federal facilities that have migrated off of those 

facilities. 

D. PFOS and PFOA are CERCLA pollutants or contaminants. 

E. The Air Force's authorization under CERCLA Section 104 (Title 42, United States Code, 

Section 9604) and the DERP (Title 10, United States Code, Sections 2701-2711) includes 

providing alternate water supplies and controlling exposure in drinking water to PFOS and 

PFOA that exceed the EPA lifetime health advisory levels. 

F. The Air Force has determined that its activities on Ellsworth Air Force Base may be, 
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among others, a potential source of the PFOS and PFOA contamination affecting private 

drinking water wells in five geographic areas (Areas A, B, C, D, and E) south of the military 

installation.  The Air Force has also determined that it has authority under CERCLA and DERP 

to provide a response to the PFOS and PFOA impact that includes the provision of alternate 

drinking water supplies and, if needed, a treatment system to prevent exposure to PFOS and 

PFOA at levels above the EPA health advisories. 

ARTICLE I 

ESA PURPOSE AND SCOPE 

SECTION 101. Purpose. 

The purpose of this ESA is to obtain the services of SDEDA in accordance with Section 

2701(d) of DERP (Title 10, United States Code, Section 2701(d)) to assist the Air Force in 

carrying out its responsibilities under CERCLA and DERP by designing a water system that will 

provide alternate drinking water to private individuals and control human exposure to PFOS and 

PFOA above the EPA lifetime health advisories. 

SECTION 102 Scope. 

This ESA seeks to have SDEDA complete a rural water system design to provide alternate 

drinking water supplies to PFOS and PFOA-impacted private properties identified by the Air 

Force and located in two geographic areas (Areas A and B) south of Ellsworth Air Force Base. 

ARTICLE II 

OBLIGATIONS OF THE PARTIES 

SECTION 201. SDEDA Obligations. 

 SDEDA agrees to complete a design for a rural water system to provide drinking 
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water to 36 private properties, which includes one mobile home park, identified by the Air 

Force to be impacted by PFOS and PFOA at concentrations above the EPA lifetime health 

advisories.  The impacted properties are located in Areas A and B south of Ellsworth Air 

Force Base. 

 SDEDA agrees that the water system design will include a new, deep well into the 

Madison Aquifer, a pumping station, distribution pipelines and associated connectors, and 

storage (with the capacity limited to that required to meet domestic usage pressures during 

peak demand).  In addition, if the deep well will draw groundwater that is impacted by 

PFOS or PFOA, then the design will include a treatment system to control exposure in 

drinking water to PFOS and PFOA that exceed the EPA lifetime advisories. 

 SDEDA agrees that the water system design will locate the well, associated 

pipelines, and equipment or materials necessary to construct the drinking water production 

and distribution system will be located on real property SDEDA owns, leases, or otherwise 

has or is taking steps to acquire enforceable rights to access and use.  When developing the 

design SDEDA needs to take into consideration that the Air Force will not reimburse 

SDEDA for any costs related to the purchase, lease, or other acquisition of enforceable 

rights to access and use the real property needed to locate the rural water system, 

distribution pipeline, and associated equipment and material.  Further, the Air Force will 

not reimburse SDEDA for any costs for permits or other authorizations SDEDA obtains 

from Federal, State, County, and municipal government authorities. 

 In no case shall SDEDA perform actions on behalf of the Air Force beyond the term 

of this ESA specified in Section 601 below. 

SECTION 202. Air Force Obligations. 
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 The Air Force agrees to reimburse SDEDA for costs to complete the water system 

design described in Section 201 above.  However, the Air Force will not reimburse 

SDEDA for any costs associated with including in the design County or municipal fire 

protection capabilities (e.g., excess water storage capacity, fire hydrant system) or 

additional or other capabilities or features that are not required to provide impacted 

properties alternate water supplies that do not exceed the EPA lifetime health advisories for 

PFOS and PFOA. 

 The Air Force agrees to reimburse SDEDA for actions and activities described in 

Sections 201 and 202 of this ESA in accordance with Section 301 below. 

ARTICLE III 

FUNDING AND PAYMENT 

SECTION 301. Air Force Payments. 

During the ESA Term (as defined in Section 601 below), the Air Force will reimburse 

SDEDA for services performed under this ESA within 30 days of delivery to the Air Force 

by SDEDA of a) a payment request relating to completion of the water system design, and 

b) documentation to substantiate the work specified in the payment request. 

The Air Force will reimburse SDEDA for services performed at the following rates: 

 a) The Air Force will reimburse SDEDA for work associated with attaining 30 

percent design approval at a rate not to exceed a total of $300,000.00. 

 b) The Air Force will reimburse SDEDA for work associated with attaining 60 

percent design approval at a rate not to exceed a total of $300,000.00. 

 c) The Air Force will reimburse SDEDA for work associated with attaining 
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90 percent design approval at a rate not to exceed a total of $300,000.00. 

 d) The Air Force will reimburse SDEDA for work associated with attaining 

100 percent design approval at a rate not to exceed a total of $183,995.00. 

The total cost reimbursed for all work associated with completion of the rural water 

system design shall not exceed a total of $1,083,995.00 over the term of this Agreement. 

For purposes of this Section, "design approval" means the water system design meets 

the applicable Federal, State, County, and municipal standards and is acceptable to the Air 

Force (for design documents not submitted to the State) or the State of South Dakota (for 

design documents submitted to the State). 

SECTION 302. Anti-Deficiency Act. 

The obligation of the Air Force to make reimbursements is subject to the availability 

of appropriated funds.  Nothing in this ESA shall be interpreted to require payments by the 

Air Force in violation of the Anti-Deficiency Act (Title 31, United States Code, Section 

1341). 

SECTION 303. Relation to Prompt Payment Act. 

This ESA is not a contract as defined in Office of Management and Budget Circular A-

125 which implements the Prompt Payment Act of 1982 (Title 31, United States Code, Sections 

1421- 3906) (the "Act").  Therefore, the Act does not apply to this ESA. However, the Air Force 

will use its best efforts to make payment within 30 days of submission of an invoice. 

ARTICLE IV 

APPLICABLE LAWS 

SECTION 401. Compliance with Applicable Laws. 
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SDEDA shall comply, at its sole cost and expense (except for matters for which the Air 

Force remains obligated under applicable federal laws and, other applicable laws for which the 

United States has expressly waived its sovereign immunity) with all federal, state and local laws, 

rules, regulations and ordinances which are applicable to SDEDA.  The Air Force shall comply, 

at its sole cost and expense, with all federal laws and other laws for which the United States has 

expressly waived its sovereign immunity which are applicable to matters for which the Air Force 

is obligated. 

ARTICLE V 

DISPUTE RESOLUTION 

SECTION 501. Dispute Resolution. 

In the event of any dispute arising out of or relating to this ESA, the Parties shall attempt, 

in good faith, to promptly resolve the dispute by mutual agreement using unassisted negotiation 

techniques (i.e., without the assistance of a neutral third party).  As part of the unassisted 

negotiation, the Parties shall consider employing joint fact finding, if material factual disputes 

are involved, and shall use other early resolution techniques appropriate to the circumstances.  If 

the dispute cannot be resolved by mutual agreement, before or in conjunction with pursuing any 

remedy available to them under law or equity, the Parties, again by mutual agreement, may 

submit the dispute to an alternative dispute resolution procedure authorized by the Administrative 

Dispute Resolution Act of 1996, Pub. L. No. 104-320 (codified at Title 5, United States Code, 

Section 571-584).  Notwithstanding the above, each Party shall have the right to take whatever 

action at law or in equity deemed necessary or desirable to enforce any obligation of the other 

Party set forth in this ESA. 
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ARTICLE VI 

GENERAL PROVISIONS 

SECTION 601. Effective Date and ESA Term. 

This ESA is effective on the last day signed by one of the Parties to this Agreement.  However, 

this ESA shall commence on September 1, 2021 and will terminate on August 31, 2022 unless 

renewed by mutual agreement of the Parties.  Either Party may terminate this Agreement at will prior 

to the termination date by providing the other Party at least sixty (60) days advanced written notice. 

SECTION 602. Amendment. 

This ESA may be amended only by an instrument in writing, signed by the Parties. 

SECTION 603. Successors and Assigns. 

This ESA may not be assigned by a Party.  All obligations and covenants made under this ESA 

shall bind and inure to the benefit of any successor to a Party, whether or not expressly assumed by 

such successor. 

SECTION 604. Entire Agreement. 

This ESA constitutes the entire agreement between the Parties regarding the provision of 

alternate water supplies.  Any/all prior discussions and understandings, written or oral, on this matter 

are superseded by this ESA. 

SECTION 605. Severability. 

If any provision of this ESA is held invalid by a court, the remainder of the ESA shall continue 

in force and effect to the extent not inconsistent with such holding. 
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SECTION 606. Execution. 

This ESA may be executed in two counterparts, each of which shall be deemed an original. 

SECTION 607. Conflict of Interest. 

The Parties shall ensure that their employees are prohibited from using their positions for a 

purpose that is or gives the appearance of being motivated by a desire for private gain for themselves 

or others. 

SECTION 608. Officials Not to Benefit. 

SDEDA acknowledges that no member or delegate to the United States Congress, or resident 

Commissioner, shall be permitted to share in any part of this ESA or receive any benefit that may 

arise therefrom. 

SECTION 609. Nondiscrimination. 

SDEDA covenants and agrees that no person, on the grounds of race, religion, color, national 

origin, sex, age or handicap, shall be denied benefits of, or otherwise be subjected to discrimination 

in connection with SDEDA's performance under this ESA.  Accordingly, SDEDA covenants and 

agrees to comply with the following to the extent applicable: 

1. Title VI of the Civil Rights Act of 1964 (Title 42, United States Code, Sections 2000d-

2000d-7), and Department of Defense regulations (Title 32, Code of Federal Regulations, 

Part 300) issued thereunder; 

2. Executive Order 11246 and Department of Labor regulations issued thereunder (Title 41, 

Code of Federal Regulations, Part 60); 

3. Section 504 of the Rehabilitation Act of 1973 (Title 29, United States Code, Section 

794); and, 



Page 10 of 14  

4. The Age Discrimination Act of 1975 (Title 42, United States Code, Sections 6101-6107) 

and implementing regulations issued thereunder as incorporated in Title 45, Code of 

Federal Regulations, Part 90. 

SECTION 610. Lobbying. 

SDEDA covenants and agrees that it will not expend any funds appropriated by Congress 

to pay any person for influencing or attempting to influence an officer or employee of any agency 

or a Member of Congress in connection with any of the following covered federal actions: the 

awarding of any federal contract; the making of any federal grant; the entering into of any 

agreement; the making of any federal loan; and the extension, continuation, renewal, amendment, 

or modification of any federal contract, grant, agreement or loan. 

SDEDA also agrees to comply with restrictions on lobbying, issued by the Office of 

Management and Budget (OMB) and Department of Defense (Title 32, Code of Federal  

Regulations, Part 28) that implement the provisions of Title 31, United States Code, Section 1352. 

SECTION 611. Drug-Free Work Place. 

SDEDA covenants and agrees that it will comply with the provisions of the Drug Free 

Work Place Act of 1988, (Title 41, United States Code, Sections 701-707) and maintain a drug-

free workplace. 

SECTION 612. Audits. 

The Comptroller General, the Inspector General of the Department of Defense, the Defense 

Contract Audit Agency and/or the Air Force Audit Agency shall have direct access to sufficient 

records and information of SDEDA, as they determine, to ensure accountability for federal funds.  

Any audit shall be conducted in accordance with OMB Circular A-133 and Title 32, Code of Federal 
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Regulations, Section 33.26. 

SECTION 613. Notices. 

Any notice, transmittal, approval, or other official communication made under this ESA shall 

be in writing and shall be delivered by hand, facsimile transmission, or by mail to the other party at 

the address or facsimile transmission telephone number set forth below, or at any such other address 

as may be later designated from time to time by written notice using certified mail: 

1. The Air Force points of contact for this ESA are: 

 Primary: , 106 Peacekeeper Drive, Building 323, 

   Room 227, Offutt Air Force Base, NE 68113 

 Alternate: , 28 CES/CEI, 2125 Scott Drive,  

   Ellsworth Air Force Base, South Dakota 57706 

2. SDEDA points of contact for this ESA are: 

 Primary: , SDEDA, P.O. Box 477, 

   Rapid City, SD 57709. 

 Alternate: , SDEDA, P.O. Box 477,  

   Rapid City, SD 57709. 

SECTION 614. No Joint Venture. 

Nothing contained in this ESA shall make, nor shall be construed to make, the Parties partners 

or joint ventures with each other.  Neither will anything in this ESA render, nor be construed to render, 

either of the Parties liable to any third party for the debts or obligations of the other Party. 

(b) (6)

(b) (6)

(b) (6)

(b) (6)
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SECTION 615. Exhibits. 

 Reserved 

SECTION 616. Change of Circumstances. 

Each Party will promptly notify the other Party of any legal impediment, change of 

circumstances, pending litigation, or any other event or condition that may adversely affect such 

Party's ability to carry out any of its obligations under this ESA 

SECTION 617. Force Majeure. 

The Parties shall perform the requirements of this ESA except to the extent performance is 

prevented or delayed by events that constitute force majeure.  "Force majeure" is defined as any event 

arising from causes which are beyond the control of a Party and which cannot be overcome with due 

diligence, and include but are not limited to war, terrorism, riots, strikes and other labor issues, severe 

weather, legal action by private citizens or organizations that result in injunction, and acts of God, to 

the extent such events result in delays or cessation of the Tasks or Evaluation. 

APPENDIX 

Figure 1.  Off-base Areas with PFOS/PFOA-Impacted Drinking Water above the EPA 

Lifetime Health Advisories, Ellsworth Air Force Base, South Dakota. 

 

 

IN WITNESS WHEREOF, the Parties to this ESA, by their authorized representatives, 

hereby cause this ESA be executed as of the Effective Date. 
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