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Due to COVID-19 and limited seating, any person(s) interested in speaking during the public comment 
period needs to contact the Department at (605) 773-3352 no later than 5:00 PM on Tuesday, May 4, 
2021, if desiring to speak via remote connection. 

 
Scheduled times are based on Central Time and are estimated start times.   

Agenda items may be delayed due to prior scheduled items.  
Live audio of the meeting is available at https://www.sd.net  

May 5, 2021  
 
9:30 AM Call to Order 

Adopt Final Agenda 
Conflicts Disclosures and Requests for State Board Waivers 
Adopt March 3, 2021 Board Minutes 
Status and Review of Water Rights Litigation  
Update on DANR Activities   
Public comment period in accordance with SDCL 1-25-1 

 
Administer Oath to Department of Agriculture and Natural Resources Staff 

 
Request to Amend Rules Section 74:51:01:11 Protection of wetlands as waters of the state. – 
Kelli Buscher 

 
Cancellation Considerations – Ron Duvall   

 
Future Use Reviews – Ron Duvall   

 
Consider recission of suspension of Water Right No. 6168-3, Todd Hattum – Ron Duvall  

 
 Consider Findings of Fact, Conclusions of Law, and Final Decision in the matter of Water 

Permit Application No. 2813-2, Mineral Mountain Resources (SD) Inc. 
 

Powertech (USA) Inc. Status Conference concerning Water Permit Application Nos. 2685-2 
and 2686-2 and GWD 1-13 

 
10:00 AM Water Permit Application No. 2814-2, Jude Wildeman\Big Mountain Cabins– Adam 

Mathiowetz   
 
11:00 AM Recommendation to Department Secretary to approve applications for renewal of the ground 

water discharge plans for Wharf Resources’ Reliance Spent Ore Depository (GWD 1-94) and 
Juno Foley Spent Ore Depository (GWD 1-98) – David McVey 

 
Lunch 
 
ADJOURN   

WATER MANAGEMENT BOARD  
Meeting on May 5, 2021  

Floyd Matthew Training Center 
Joe Foss Bldg., 523 E Capitol Ave, Pierre SD   
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Board members are reminded they are subject to SDCL 3–23-1 to 3-23-5 (Disclosure Laws) which address 
the disclosure of any conflicts of interest a member may have regarding contracts with the State of South 
Dakota.  Board members should report any potential conflicts to the board and seek a waiver where 
appropriate. 
 
Notice is given to individuals with disabilities that this meeting is being held in a physically accessible 
location.  Please notify the Department of Agriculture and Natural Resources at (605) 773-3352 at least 48 
hours before the meeting if you have a disability for which special arrangement must be made. 
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result in a determination that the time is ripe for restarling the hearings on

Powertech's WAP applications and its Groundwater Discharge permit application

under the followine facts and circumstances:

1. Powertech in its Motion for Status Conference is accompanied by an Order

dated November 25,2013 granting Powertech's Motion for Continuance of

the WAP and Disposal Well Applications before this Board, While

Powertech formally filed the Motion in2013, the Board in its Order noted

that"all intervenors who recently filed submissions regarding the Board's

jurisdiction and authorify over Powefiech's pending applications have

requested that the Board continue the hearing pending resolution of

Powerlech's pending federal applications regarding the Dewey-Burdock

Project. Intervenor's position is consistent with their previous motions to

continue the hearing this matter."

2. The 2013 Order granted the continuance motion "until resolution by the

federal agencies of Powertech's pending applications for the Dewey-

Burdock project."

3. An actual status conference was held a couple of months ago before the

DENR's Mining Board regarding Powerlech's pending large-scale mining

permit hearing - also continued by the Parties in20l3. It was simply and

truly a "status" conference about the current status of Powertech's federal



4.

5.

permits needed along with State permits for proposed ISL mines and plant.

Powerlech made no effort to seek a restart of the State mining permit hearing

and the Board made clear prior to the meeting that no such decision was to

be made-it was just to be a status conference to update that Board. Parties

and intervenors to Powertech's large scale mining permit application were

noticed and many appeared (remotely). That Board heard testimony from a

Deputy Attorney General who advised that Powertech's mining permit

before the Nuclear Regulatory Commission was currently under appeal to

the US Court of Appeals on the still yet to occur consultation with local

Tribal Nations, that no hearings had yet been scheduled or heard on the

Class III injection or deep disposal wells Powerlech seeks from the

Environmental Protection Agency. The Board was also advised that the

permit process by the Bureau of Land Management remains in early

procedural states.

Therefore, the time is not ripe for this Board to consider scheduling a

restarling of hearings on Poweftech's wAP and waste disposal permit

applications since the federal permitting process is far from completion.

If the Board is to consider that "status" of the federal permits needed by

Powertech prior to determining whether it is timely to restart the continued

State permit hearings, cv/A respectfully submits the same Assistant



Attorney General who appeared before the Board of Minerals and

Environment be invited to a scheduled status conference.

6. CV/A also respectfully requests an opportunity to present and or parlicipate

in any such hearing.

7. CWA has by separate Motion also requested a continuance of any such

"status" conference on May 5,2021 unless its Counsel is permitted to appear

remotely due to scheduling and travel conflicts.

8. CWA has further requested the continuance since a significant number of

Intervenors, including the Oglala Sioux Tribe, appear to have not received

notice of the proposed status conference affecting their substantial rights to

due process. As the Motion for Continuanae respectfully submits,

approximately a third of the addresses of intervenors listed on Powertech's

Certificate of Service are no longer accurate. Correct addresses need to be

obtained and any motion and notice of hearing served upon the affected

unnoticed Intervenors.

Dated this 27th day of April,202l.

8265 Dark Canyon Road
Rapid City, SD 57702

BRUCE ELLISON

Attorney for Clean Water Alliance
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3.

including May 5, 2021. CWA's Counsel cannot be in Pierre, SD on that

date.

2. Unless Counsel is permitted to participate remotely (by audio or audio/video

on May 5th), a continuance is necessary to permit CWA to formally

participate in what appears could become a substantive hearing.

While Powertech's Motion is characterized as a status conference, it appears

to be more in the nature of a substantive hearing to determine whether and/or

when this Board should schedule further hearings on Powertech's WAP and

mining waste disposal applications continued by the Board in2013. The

hearings were continued to permit completion and final review of necessary

and outstanding federal mining permits related to the proposed hazardous

extraction project, without further use of state resources until and only if

Powertech obtained final approval of necessary permits from the Nuclear

Regulatory Commission, the Environmental Protection Agency, the Bureau

of Land Management, and any other federal and state permits required.l

In addition to CWA's rights to be present at any substantive or procedural

hearing in this matter, the Board is cognizant that basic constitutional Due

Process, SDCL 1-26A-18 ("Opporlunity shall be afforded all parties to

respond and present evidence on issues of fact and argument on issues of

4.



law or policy"), and fundamental fairness require that all parties to contested

permit applications be provided notice and an opportunity to be heard. A

preliminary examination of the list of Interyenors listed on Applicant's

Certificate of Service indicates that close to one-third of the addresses are no

longer accurate.

5. Thus, a significant number of Intervenors, including the Oglala Sioux Tribe,

have not received notice of the proposed status conference affecting their

rights.

6. A continuance should therefore also be granted to permit Powertech time to

determine the correct address of and provide notice to each Intervenor to

guarantee their rights to parlicipate in any status conference regarding the

propriety of re-starting WMB hearings on the merits of the Applications

more than seven and a half years after they were continued.

CWA's Motion to Continue should be granted to permit participation by its

Counsel in any discussion about the propriety of restarting the WAP and waste

disposal applications, as well as to permit proper notice to all Intervenors of the

scheduling ofany such status conference.

I CWA respectfully contends that the record shows Powerlech federal permits rernain subjectto pending appeals or

?



Dated this 27tt'day of April,202l.

8265 Dark Canyon Road
Rapid City, SD 57702
belli4law@aol.com
Attorney for Clean Water Alliance
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have not reached the formal hearing stage on the merits of pending applications. CWA's position is futher
addressed by a separate Response to Powertech's Motion for Status Hearins.

BRUCE, ELLISON
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Duvall, Ron

From: Anne Fields <fieldsanne@gmail.com>
Sent: Monday, May 3, 2021 9:42 AM
To: Duvall, Ron
Subject: [EXT] Powertech Status Conference May 5

Dear Mr. Duvall, 
  
With respect to the Order Granting Powertech’s Motion for Status Conference to be heard on May 5, 2021, I 
believe that a hearing would be premature at this point.  I would also ask that any hearings on this matter in the 
future be held in the Black Hills. 
  
Thank you, 
  
Anne Fields, PhD 
Status “C” Intervenor 
2415 Amberbrook Lane 
Grayson, GA 30017 
fieldsanne@gmail.com 
605-407-1275 
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Duvall, Ron

From: Walsh, Brian
Sent: Monday, May 3, 2021 2:48 PM
To: Gronlund, Eric; Duvall, Ron
Cc: Walsh, Brian
Subject: FW: [EXT] Power Tech permitting
Attachments: Power .docx

For you – thanks! 
 

From: Donna Fisher <dmfisher@wildblue.net>  
Sent: Saturday, May 1, 2021 11:08 PM 
To: DANR Mail <DANRMail@state.sd.us> 
Subject: [EXT] Power Tech permitting 

 
James K. Hutmacher, Chair 
Water Management Board 
802 E. 7th Street 
Oacoma, SD 57365 
  
Timothy M. Bjork, Chair 
Water Management Board 
223 Enchantment Road 
Rapid City SD 57701 
  
Members of South Dakota Water Management Board: 
  
 I have signed the Intervenors petition, but cannot appear in person. I did not understand that I needed to submit an 
additional written objection to be submitted at the May 5-6 meeting of the Water Management Board.  
  
Perhaps this personal letter will convey my strong objection to Power Tech’s request. For more than a decade, citizens and 
scientists have presented compelling testimony on why this foreign-owned company must not have access to water for 
Dewey Burdock ISL uranium mining operation in the Black Hills and its adjoining aquifers.   
  

1.     I am 80, I’ve been a resident of South Dakota for 60 of those years, and I’ve lived more than 30 of those years in the 
Black Hills. Power Tech’s foreign owners and US investors are asking you to “permit” possible wealth for a few. How dare 
we citizens of South Dakota risk damaging our precious water and the health of those who will live here in the next 80 
years?   
  

2.     It is an insult to offer only short time in an extensive agenda for you to listen and for citizens to present concerns about 
water that will affect health and safety of generations of residents in the Black Hills.  Furthermore, why wasn’t the 
Power Tech re‐start hearing scheduled in the region that is affected so that citizens may speak and listen? 
  

3.     It is an insult to hold a hearing when tribal appeals, EPA permits and aquifer exemptions are pending. I respectfully 
request that this board deny the request by Power Tech to restart the permitting process, if not permanently (the best 
and cleanest option) then by postponing until all pending actions have been completed.  
  
Your fair and courageous judgment is my hope. 
  
Respectfully, 
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Donna M. Fisher 
 

 
"Even if I knew for sure the world would end tomorrow, I would plant an apple tree." 

Martin Luther 
 

Donna Fisher 
12311 Whitetail Road 
Deadwood SD, 57732 
605-355-9532 

 





















































 

702 JENNINGS AVE../P.O. BOX 283 / HOT SPRINGS, SD 57747 

W (605)745.5422 C (605)891.9407 E JIM@SWORDLAWOFFICE.COM  

 
 

VIA EMAIL and US MAIL 
 
May 4, 2021 
 
Ron Duvall 
Water Rights Permitting Administrator 
Water Rights Program 
523 E Capitol 
Pierre, SD  57501 
 
email: denrinternet@state.sd.us 
 
Re: Response to Motion for Status Conference 
 Water Permit Application Nos. 2685-2 and 2686-2 
 Ground Water Discharge Plan GWD 1-13 
 
Dear Mr. Duvall: 
 
Attached for the Board's consideration at the May 5, 2021 hearing, please find 
the following: 
 
1.  Response to Motion for Status Conference by Susan Henderson 
2.  Notice of Appearance 
3.  Certificate of Service 
 
I have served the Notice of Appearance and the Response via US Mail upon all 
the parties entitled to notice. 
 
Given the short notice given by Azarga, I am emailing these documents to you 
to ensure that the Board will be able to review the enclosures prior to the 
hearing.   
 
I appreciate you consideration of this matter. 
 
Sincerely, 

mailto:jim@swordlawoffice.com
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JAMES G. SWORD 
JGS/hb 
 
 
cc:  Ann Mines Bailey (ann.mines@state.sd.us) 
 Steven R. Blair (steven.blair@state.sd.us) 
 David McVey (david.mcvey@state.sd.us) 
 Richard Williams (rwilliams@gpna) 
 Matthew Naasz (mnaasz@gpna.com)  



State of South Dakota 
Department of Agriculture and Natural Resources 

Water Management Board 
 

In the Matter of Water   ) 
Permit Applications 2685-2 and ) 
2686-2 Powertech (USA) Inc.  )     
      ) 
and      )  
      )  
In the Matter of the 2012  ) 
Groundwater Discharge Plan  ) 
Application Submitted by   ) 
Powertech (USA), Inc.   ) 
 
 

NOTICE OF APPEARANCE 

 Please take notice that James Sword of Sword Law Office, P.C., hereby 

makes an appearance as attorney for Susan Henderson in the above-captioned 

matter  

 DATED this 3rd day of May, 2021. 

        
       JAMES G. SWORD 
       P.O. Box 283, 702 Jennings Ave. 
       Hot Springs, SD  57747 
       605-745-5422 
       email:  jim@swordlawoffice.com 
 
















































