
 
 

 
 

 AMENDED AGENDA 
 

 Scheduled times are estimates only. Agenda items may be delayed due to prior scheduled items.  
Live audio of the meeting can be heard at www.sd.net/mtc 

 
10:30 AM Call to Order 

    Conflicts Disclosures and Requests for State Board Waivers 
 December 1, 2016, Board Minutes 
                     May 3 – 4, 2017 Meeting Location (Pierre suggested) 
 Status and Review of Water Rights Litigation – Matt Naasz 
 Administer Oath to Department of Environment and Natural Resources Staff 
 
     Update on DENR Activities  

- Water Rights Staffing and Training Session Topics – Jeanne Goodman 
- South Dakota Lakes Evaluation – Sean Kruger 

       
    Request to Advertise Amendment to Administrative Rules of South Dakota Chapter 74:52,   
    Surface Water Discharge Permits -- Kelli Buscher  
 

11:00 AM    Violation for Failure to Report on Irrigation Questionnaire – Genny McMath 
 
     Rapid Valley Water Master – Aaron Tieman 

 
                      Cancellation Consideration – Eric Gronlund 

- Water Right Filing No. 0494-2, Plunkett / Lynch 
- Water Permit No. 1254A-1, Carl & Melvin Anderson (Swanson/Krambeck/Sleep) 
- Water Right Nos. 1354-3 and 1920-3, Mark Venner 
 

                      Seven Year Review of Future Use Permits – Eric Gronlund 
 
                      Deferred Water Permit Application No. 8068-3, Thunder Ridge RE LLC – Ken Buhler 
 
      Water Permit Application No. 7265A-3, Leesman Ranch – Whitney Kilts 
 
LUNCH 
 
 1:00 PM     Findings of Fact, Conclusion of Law and Final Decision in the matter of  Water Permit   
                    Application No. 8226-3, Jeffrey Albrecht 
 

   Water Permit Application No. 8229-3, Lenny Peterson  – Mark Rath 
  
ADJOURN 

WATER MANAGEMENT BOARD  
March 1, 2017 

Floyd Matthew Training Center 
Joe Foss Building 

523 E Capitol Avenue 
Pierre SD 

Scheduled hearing times are Central Time  



 
Board members are reminded that effective July 1, 2016 members are subject to SDCL 3 – 23-1 to 3-23-5 
(Disclosure Laws) which address the disclosure of any conflicts of interest a member may have regarding 
contracts with the State of South Dakota.  Board members should report any potential conflicts to the board 
and seek a waiver where appropriate. 
 
Notice is given to individuals with disabilities that this meeting is being held in a physically accessible 
location.  Please notify the Department of Environment and Natural Resources at (605) 773-3296 at least 48 
hours before the meeting if you have a disability for which special arrangement must be made. 



WATER MANAGEMENT BOARD MEETING 

March 1, 2017 

Water Permit Applications to be Considered as Scheduled 

7265A-3 Leesman Ranch Pierre SU 7.47 cfs 523 acres dugout & 3 wells-Highmore 
Blunt Aquifer 

8068-3 Thunder Ridge RE LLC Pipestone MN TU 0.11 cfs commercial 2 wells-Sioux Quartzite 
8229-3 Lenny Peterson Hitchcock SP 5.34 cfs 405 acres Turtle Creek (78.3 AF storage 

dam) 

Unopgosed New Water Permit Applications
Issue Based on the Chief Engineer Recommendations 

2056A-2 Countryside Homeowners Rapid City PE no add'! 107 acres 2 wells-Deadwood Aquifer 
2498A-2 Countryside Homeowners Rapid City PE no add'! 107 acres 1 well-Minnelusa Aquifer 
1902A-3 Rockport Httm Brethren Alexandria HS no add'! no add'! James River 
7697A-3 Rosedale Httm Brethren Mitchell HS no add'! no add'! James River 

8236-3 Amie Beisch Waubay DA 2.20 cfs 180 acres 3 wells-Coteau Lakes Aquifer 

8240-3 Ame Svarstad Aberdeen BN 1.91 cfs 134 acres James River 
8241-3 Ame Svarstad Aberdeen BN 1.91 cfs 134 acres James River 
8242-3 Bradley & Shelly Jongeling Castlewood HM 1.78 cfs 76 acres I well-Big Sioux:Brookings 

8243-3 Kodiak Pork RE, LLC Pipestone MN BG 0.13 cfs commercial 2 wells-Sioux Quartzite 

8244-3 Douglas Johnson Tyndall BH 1.71 cfs 150 acres 1 well-Choteau:Tyndall Aquifer 

8245-3 Graceville Httm Brethren Winifred LA no add'! 132 acres 1 well-Vermillion East Fork 

8246-3 Verlyn Jelsma Springfield BH no add'! 144 acres 2 wells-Niobrara Aquifer 

8247-3 Paul Moriarty Trust Brookings BG 1.78 cfs 144 acres 1 well-B Sioux:Unanmed Creek 

8248-3 Larry Donnelly Elk Point UN no add'! 133 acres 1 well-Missouri:Elk Point 

8249-3 Schwartz Farms, Inc. Sleepy Eye MN HT 0.07 cfs commercial 1 well-Dakota Aquifer 

8250-3 Steve Schmidt Mission Hill YA no add'! 63 acres 1 well-Missouri:Elk Point 

8252-3 Michael J Slama Tabor BH 0.10 cfs commercial 1 well-Dakota, I well-Codell 

Future Use Review 

1443-2 West Dakota WDD Rapid City PE 10,000 AF rws, ind, com Missouri River 

5219-3 City of Canton Canton LN 1,175 AF municipal Dakota Aquifer 

wi, wcr, iq 

wi, 4 special 
denial 

wi, iq, 3 special 
wi, iq, 3 special 
iq, 1 special 
iq, 1 special 
wi, wcr, iq 
iq, 1 special 
iq, 1 special 
WI, 1q 
wi, wcr, 4 special 
wi, wcr, iq, 1 special 
wi, iq 
wi, iq 
wi, wcr, iq 
WI, 1q 
wi, wcr, 5 special 
WI, 1q 
wi, 4 special 

none 
none 



MINUTES OF THE 201sr MEETING OF THE 
WATER MANAGEMENT BOARD 

CHAMBER OF COMMERCE BUILDING 
800 WEST DAKOTA AVENUE 

PIERRE, SD 

December 1, 2016 

CALL TO ORDER: Chairman Hutmacher called the meeting to order at 12:32 p.m. 

APPLICATIONS: Water Permit Application No. 8226-3, Jeffrey Albrecht. 

The following were present at the meeting: 

Board Members: Tim Bjork, Leo Holzbauer, Ev Hoyt, Peggy Dixon, Rodney Freeman, and 
Jim Hutmacher were present for the meeting. Chad Comes was absent. 

Department of Environment and Natural Resources (DENR): Jami Burrer - Board 
Secretary; Jeanne Goodman, Karen Schlaak, Ron Duvall, Ken Buhler, and Adam Mathiowetz 
- Water Rights Program. Kent Woodmansey- Feedlot Program.

Attorney General's Office: Ann Mines Bailey, counsel to the Water Rights Program; 
Matthew Naasz, counsel to the board. 

Legislative Oversight Committee: Representative Mary Duvall. 

Public: 

Water Permit Application No. 8226-3, Jeffrey Albrecht: 
• Richard Hammond, well driller
• Michael Unke, representing HT Albrecht and Sons, Inc.
• Rick Grace, well driller
• Bill Albrecht, petitioner
• Jeff Shultz, representing Jeffrey Albrecht
• Jeffrey Albrecht, applicant
• Greg Albrecht

October 13, 2016, MINUTES: Motion to approve minutes by Freeman, seconded by Bjork. 
Motion carried by unanimously by a 6-0 roll call vote. 

NEXT MEETING: March 1-2, 2017, in Pierre. 

STATUS AND REVIEW OF WATER RIGHTS LITIGATION: None. 

ADMINISTER OATH TO DENR STAFF: The court reporter administered the oath to the 
DENR Staff who intended to testify during the meeting. 

CANCELLATION CONSIDERATIONS: 
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Water Management Board 
December 1, 2016 - Meeting Minutes 

Motion to approve the cancellation of Division I and Division Ill Water Permits/Rights by Hoyt, 
seconded by Dixon. Motion carried unanimously by a 6-0 roll call vote. 

RT 997-1 Paul Marrs dba Marrs Ranch LLC Abandonment or Forfeiture 
PE 1532-1 Kurt Fielland Abandonment or Forfeiture 
PE 1582A-1 Bear Butte Wildlife LLC Non-Construction 
PE 1866-1 Croell Redi Mix Abandonment 
PE 1873-1 Darrel Via Non-Construction 
PE 4978-3 Carol Estabrook Non-Construction 
PE 7897-3 Arne Svarstad Non-Construction 
PE 7892-3 Arne Svarstad Non-Construction 

AMENDMENT TO QUALIFICATION TO WATER PERMIT NO. 3321A-3, BROOKER 
FARMS: 

Water Permit No. 3321A-3 transferred the irrigated acres and point of diversion of Water 
Right No. 3321-3 to a new well in the SEY. SW Y. Section 7 for irrigation of 120 acres located 
in the SEY. NW 1/4, S % NEY., N % SEY., SW Y. SEY., E % SW Y. Section 7; all in T114N, 
R63W. Qualification No. 4 on the permit provides that the original well authorized by Water 
Right No. 3321-3 located in the approximate center of the SE Y. Section 12, T114N, R64W 
shall be plugged in accordance with the South Dakota Well Construction Standards. 

On October 3, 2016, Brooker Farms filed a request that the original well be allowed to remain 
in place and used for livestock watering. 

Livestock watering is a domestic use of water that does not require a water permit. The Chief 
Engineer is recommending an amendment to Qualification No. 4 on Water Permit No. 3321A-
3 to allow the well to be used for livestock watering at a rate not to exceed reasonable 
domestic use. Reasonable domestic use is defined as the use of 25,920 gallons of water per 
day or less as necessary for domestic purposes, with a maximum pumping rate of 25 gallons 
per minute. 

Motion to amend qualification by Hoyt, seconded by Bjork. Motion carried unanimously by a 
6-0 roll call vote.

CONSIDERATION OF DEFERRED APPLICATION NOS. 3435-3, 4405-3, 4437-3, AND 
4460-3, ESTABROOK/WORRELL: 

During the processing of Water Permit No. 6703-3 for reconstruction of the dam and 
construction of a well completed into the Niobrara aquifer, Mr. Worrell was informed of a 
number of deferred water permit applications on the property he now owns in Aurora County. 
Back in the late 1970's and early 1980's the prior landowner, Carl Estabrook, filed water 
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permit applications that for various reasons were contested and deferred. They have 
remained deferred since that time. 

The applications that are deferred on Mr. Worrell's property are Water Permit Application 
Nos. 3435-3, 4405-3, 4437-3 and 4460-3. 

Motion for withdrawal of applications by Freeman, seconded by Dixon. Motion carried 
unanimously by a 5-0 roll call vote. Hoyt abstained from the vote since in the past his brother 
represented Mr. Estabrook. 

UPDATE ON DENR ACTIVITIES: 

Kent Woodmansey gave a presentation on the General Water Pollution Control Permit for 
Concentrated Animal Feeding Operations status. 

Jeanne Goodman discussed possible technical/training sessions for Board members on 
various DENR activities. Ms. Goodman will individually email Board members on potential 
topics. 

WATER PERMIT APPLICATION NO. 8226-3, JEFFREY ALBRECHT: 

Appearances: 

Ann Mines Bailey, on behalf of the Chief Engineer and the Water Rights Program. 

Jeff Shultz, attorney, on behalf of the applicant Jeffrey Albrecht. 

Michael Unke, attorney, on behalf of petitioner H.T. Albrecht and Sons, Inc. 

Mr. Unke gave an opening statement and indicated that his client's wells are within% mile of 
the application. His client feels two of his wells are not adequate to supply the existing 
irrigation needs. The applicant's proposed wells will be deeper into the aquifer. They believe 

I 

their existing rights will be impaired if this application is approved. They are here today 
requesting denial of the application, but if approved, they want assurance there will not be 
interference to existing wells. 

Ken Buhler was called to testify. 

Mr. Buhler gave his report, stating Water Permit Application No. 8226-3 proposes to 
appropriate water from the Vermillion East Fork aquifer for the purpose of irrigating 102.5 
acres located in the E Y, SE Y., SW Y. SE Y. Sec. 35, T11 ON-R56W. The applicant intends to 
divert water from two wells approximately 100 feet deep, located in the S % SE Y. of Sec.35, 
T11 ON-R56W, at a maximum diversion rate of 1. 78 cubic feet per second (cfs). The applicant 
is requesting a diversion rate greater than the statutory limit of one cfs per 70 acres. 

3 
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The Vermillion East Fork aquifer was identified by Hedges and others as a surficial aquifer 
associated with the Vermillion East Fork River valley. 

The Vermillion East Fork aquifer is estimated to underlie approximately 94 square miles of 
Kingsbury County along a northwest trending 2-4 mile wide band. Due to a groundwater flow 
divide identified in the aquifer approximately four miles north of Desmet, SD, the portion of 
the aquifer north of the divide is considered the Spirit Lake management unit of the Vermillion 
East Fork aquifer. As a result of a constriction in the areal extent of the aquifer and a 
groundwater divide near the Kingsbury/Miner County line, a separate management unit of the 
aquifer located south of Township 112 North and north of the Kingsbury/Miner County line 
could be considered. This management unit of the Vermillion East Fork aquifer is estimated 
to have a total areal extent of approximately 42,500 acres and contain an estimated 127,000 
acre feet of water in storage. The aquifer is generally under unconfined conditions and 
groundwater movement is likely from the northwest to southeast. The aquifer is hydraulically 
connected to Lake Thompson. The hydraulic conductivity of the aquifer is estimated to range 
from 200 to 600 ft2/d and well yields may be as high as 1,000 gallons per minute. 

Pursuant to SDCL 46-2A-9, a permit to appropriate water may be issued only if there is 
reasonable probability that there is unappropriated water available for the applicant's 
proposed use, that the proposed diversion can be developed without unlawful impairment of 
existing rights and that the proposed use is a beneficial use and in the public interest. 

Water Permit Application No. 8226-3 proposes to appropriate water from the Vermillion East 
Fork aquifer. Approval of this application is likely to result in an average annual water use of 
less than 85 acre-feet annually (ac-ft/yr). The probability of unappropriated water available 
from an aquifer can be evaluated by considering SDCL 46-6-3.1 which requires that no 
application to appropriate groundwater may be approved if, according to the best information 
reasonably available, it is probable that the quantity of water withdrawn annually from a 
groundwater source will exceed the quantity of the average estimated annual recharge of 
water to the groundwater source. 

Recharge to the Vermillion East Fork aquifer occurs through infiltration of precipitation, 
leakage from adjacent and underlying till, and inflow from other management units. The 
average annual recharge for this unnamed management unit of the Vermillion East Fork 
aquifer has not been quantified. However, average annual recharge to the adjacent Spirit 
Lake management unit was estimated to be approximately 4.0 inches per year through 
observation well analysis. Due to the proximity of the two management units and their.similar 
characteristics, the recharge rate to the two management units is expected to be similar. 
Therefore, the average annual recharge to this unnamed management unit is estimated to be 
approximately 14,200 acre-feet per year. 

Discharge from this unnamed management unit of the Vermillion East Fork aquifer is through 
evapotranspiration, outflow to adjacent lakes, groundwater outflow to Miner County, and well 
withdrawals for domestic, commercial, rural water system, municipal, and irrigation use. 

There are a number of domestic wells on file but considering rural water has replaced most 
domestic wells as a primary source and the relatively low amount of water used by a typical 
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domestic well, the amount of water withdrawn annually for domestic use is not significant to 
the hydrologic budget for this management unit. 

Mr. Buhler testified that the annual average withdrawal from this management unit of the 
Vermillion East Fork aquifer by current appropriations is approximately 6,180 acre feet of 
water. 

Mr. Buhler stated in conclusion the Vermillion East Fork aquifer is a viable aquifer in this 
area, there is a reasonable probability that unappropriated water is available from the 
Vermillion East Fork aquifer for this proposed appropriation, and there is a reasonable 
probability that this appropriation can be developed without an adverse impact on existing 
users. 

Mr. Shultz asked whether the calculations show approximately 8,000 acre feet of water 
available annually for appropriation. Mr. Buhler stated that is correct. 

Mr. Unke asked Mr. Buhler if since no studies were available for the Vermillion East Fork 
aquifer if he used information from other areas. Mr. Buhler indicated yes but that he also used 
observation wells completed into this aquifer. Mr. Unke further asked if the applicant's longer 
straw into the aquifer will increase the chance of affecting his client's wells. Mr. Buhler 
responded the aquifer is deeper at the applicant's location. Asked about the distance to the 
nearest observation well, Mr. Buhler responded about two miles. Mr. Unke inquired whether 
the Qualification No. 1 of the recommendation provides protection to wells for domestic and 
existing water rights. Mr. Buhler indicated yes, the qualification is for both. Mr. Buhler 
responding to a question stated that HT Albrecht's well is the closest operational well. Mr. 
Buhler also indicated that he has spoken with and relied on Mr. Grace for information 
regarding HT Albrecht's well. Mr. Buhler stated that it was HT Albrecht who indicated he 
could not get sufficient water from his wells. Mr. Unke inquired how his client reports if there 
is a problem. Mr. Buhler stated that he can contact the Water Rights Program and we would 
investigate and could order applicant to reduce his pump rate if deemed necessary. Asked if 
reduced reporting on the annual irrigation questionnaire could indicate interference, Mr. 
Buhler stated more information would be needed. The process to investigate could be hours, 
days to weeks. 

Mr. Buhler responding to re-direct by Ann Mines Bailey stated a decreased well production is 
not necessarily due to water availability. HT Albrecht's wells are 15 feet apart and based on 
transmissivity calculations drawdown could be five to eight feet between wells. Mr. Buhler 
stated in response to a question that the location of a well in the aquifer can affect the 
production rate and that HT Albrecht's wells are on the edge of the aquifer. 

Board member Ev Hoyt requested Mr. Buhler to explain what an adequate well means, and 
Mr. Buhler gave the definition in administrative rule of an adequate well. 

Board member Tim Bjork asked for an estimation of the cone of depression between the 
applicant's and HT Albrecht's wells. Mr. Buhler estimated 0.2 to 1.3 feet at HT Albrecht's 
wells. 
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Board member Leo Holzbauer asked if the ground surface elevation of the wells is about the 
same, and Mr. Buhler stated it is. 

Chairman Jim Hutmacher inquired if the increased water level of Lake Thompson affects the 
aquifer. Mr. Buhler stated that Figure 6 in the report shows the rise of water level in the 
observation well coincides with the rising water level of the lake. 

Mr. Shultz called Jeffrey Albrecht who was sworn in by the court reporter. In response to a 
question, Mr. Albrecht stated he applied for the permit to irrigate since the soil is light and 
irrigation water will help with production. Jeff Albrecht indicated that HT Albrecht is a second 
cousin and Mr. Unke owns nearby property. Mr. Shultz referenced Exhibit 5 regarding the 
Roth well. Mr. Albrecht stated the Roth well is used for livestock, and there has never been a 
problem with the well. 

In response to questions from Mr. Unke, Mr. Albrecht stated he will only pump as needed, 
that he is in agreement with the Chief Engineer's recommendation and the primary crops will 
be corn, beans and possibly alfalfa. Mr. Albrecht does plan to move the intended location of 
the well at the request of US Fish and Wildlife Service. 

Mr. Unke called Rick Grace and Bill Albrecht to testify. A partial transcript for the testimony of 
Rick Grace and Bill Albrecht was prepared and is part of the minutes file. 

Mr. Shultz made a motion that petitioner did not meet the requirement of SDCL 1 -26-18 and 
should be dismissed because defense is legally insufficient. Mr. Unke states it is the 
applicant's burden of proof and not the petitioners. Ann Mines Bailey states that petitioner 
deserves to be heard but that DENR does not take a position on the motion. 

The following exhibits were offered and admitted into the record: 

DENR Exhibit 1, administrative file 
DENR Exhibit 2, curriculum vita of Ken Buhler 
DENR Exhibit 4, diversion map 
DENR Exhibit 5, aerial photo 
Applicant Exhibit 30, application filed with DENR 
Intervener Exhibit 10, a map showing the location of the irrigation system 
Intervener Exhibit 11, well completion report 
Intervener Exhibit 12, close up of Exhibit 10 
Intervener Exhibit 13, applicants test well report 
Intervener Exhibit 14, 2016 Irrigation Questionnaire 
Intervener Exhibit 15, 2015 Irrigation Questionnaire 
Intervener Exhibit 16, 2014 Irrigation Questionnaire 
Intervener Exhibit 17, test well data from Pullman Drilling for HT Albrecht 
Intervener Exhibit 18, well completion report on well number 2 

Motion to deny Applicant's motion by Bjork, seconded by Freeman. Motion carried 
unanimously by a 6-0 roll call vote. 
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Mr. Freeman stated he will vote in favor of a motion to approve the application since the 
proposed diversion will not mine the ground water. If there is interference, that can be dealt 
with in a manner that protects HT Albrecht's wells. The Board is to put water to beneficial use 
to the fullest extent to which it is capable. 

Motion by Freeman to approve with the qualifications set forth by the Chief Engineer 
seconded by Bjork. 

Mr. Hoyt concurred and understands petitioners concern about how long it may take to get 
relief. Mr. Holzbauer expressed concern regarding the artesian head. Mr. Hutmacher stated 
moving the well 100 feet can result in differences, but he believes DENR will be responsive if 
any problems occur. 

Motion carried unanimously by a 6-0 roll call vote. 

QUALIFICATIONS: 

1. The wells approved under this Permit will be located near domestic wells and other
wells which may obtain water from the same aquifer. The well owner under this Permit
shall control his withdrawals so there is not a reduction of needed water supplied in
adequate domestic wells or in adequate wells having prior water rights.

2. The wells authorized by Permit No. 8226-3 shall be constructed by a licensed well
driller and construction of the wells and installation of the pumps shall comply with
Water Management Board Well Construction Rules, Chapter 74:02:04 with the well
casings pressure grouted (bottom to top) pursuant to Section 74:02:04:28.

3. Pursuant to SDCL 46-5-6 which allows a greater diversion rate if the method of
irrigation, time constraints, or type of soils so requires, Permit No. 8226-3 authorizes a
maximum diversion rate of 1.78 cfs for the irrigation of 102.5 acres with an annual
volume not to exceed 2 acre feet of water per acre year.

4. The Permit is approved subject to the irrigation water use questionnaire being
submitted each year.

Board Counsel stated that proposed findings of fact and conclusions of law are to be drafted 
by the prevailing party by February 6, 2017. Responses to the proposed findings are to be 
filed by February 17, 2017. 

ADJOURN: Chairman Hutmacher declared the meeting adjourned. 

A court reporter was present for the meeting and a transcript of the proceedings from 
December 1, 2016, may be obtained by contacting Carla Bachand, PO Box 903, Pierre, SD 
57501-0903, telephone number (605) 224-7611. 
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The meeting was also digitally recorded and a copy of the recording is available on the 
department's website at http://denr.sd.gov/boards/schedule.aspx. 

Approved this 1•1 day of March, 2017. 

Chairman, Water Management Board 

Secretary, Water Management Board 
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BEFORE THE WATER MANAGEMENT BOARD 

OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF ROBERT 
BAWDON'S WATER RIGHTS 
LOCATION NOTICE NO. 570-3 

) 
) 
) 
) 
) 
) 
) 

# ____ _ 

Petition for Declaratory Ruling on Impairment to Water Rights 

RECEIVED 

OCT 21 2016 
WATER RIGHTS 

PROGRAM 

COMES NOW Petitioner Robert Bawdon, by and through his undersigned counsel for 
his Petition for Declaratory Ruling on Impairment to Water Rights, states as follows: 

1. Robert Bawdon hereby petitions the Water Management Board ("Board") for a
declaratory ruling as demonstrated herein. Mr. Bawdon owns land containing a drainage darn in
the southeast quarter of Section 13, Township 111 North, Range 71 West, Hyde County, South
Dakota. The darn was given a Location Notice number of 570-3 by the South Dakota State
Engineer's Office in 1949 establishing rights to 5.0 acre feet of water annually.

2. Starting April of2016 Handland, L.L.C. ("Handland") constructed an upstream dugout in
Southwest comer Section 18, Township 111 North, Range 70 West, Hand County, South Dakota.

3. To the best of Petitioner's knowledge, as first constructed, Handland's upstream dugout
("Handland Dugout") was approximately 40 to 50 feet Jong, 30 feet wide, and 14 to 16 feet deep.

4. The Handland Dugout, as first constructed, extended over the section line into Section 13,
Township 111 North, Range 71 West, Hyde County, South Dakota.

5. On October 4th, 2016 Hyde County State's Attorney, after order from the Hyde County
Commission, sent Handland notice that if its dugout was not removed from the section line
within 48 hours the County would mobilize equipment and move the dugout at Handland's
expense. See Exhibits A & B.

6. Prior to Hyde County's 48 hour deadline, Handland reduced the size of its dugout so as
not to extend over the section line. To the best of Petitioner's knowledge, as of the date of this
Petition, the Handland Dugout is currently approximately fifteen (15) feet in length, twenty-five
(25) feet wide, and five ( 5) feet deep.

7. Even with the reduction in size, Handland's upstream dugout ("Handland Dugout") is
still significantly interfering with and depriving Mr. Bawdon's drainage darn ("Bawdon Darn")
of water. Since the Handland Dugout's construction, the Bawdon Darn has reduced in size from
approximately 3.5 acre-feet (dimensions 120 feet long, 80 feet wide, and 16 feet deep) to
approximately half of that size.



8. SDCL § 46-4-2 states "For the uses stated in this chapter, upper users have first priority
for domestic use except that it is unlawful for an upper owner to build new works that would 
deprive a lower owner of water which has been regularly approved under this chapter. Any 
contest between upper and lower dry-draw owners shall be brought to the Water Management
Board first for resolution. The board's ruling may be appealed to circuit court under the
provisions of chapter 1-26." (emphasis added). 

9. SDCL § 46-4-3 states "Any person desiring to take advantage of any of the rights 
provided in this chapter shall file a location notice with the register of deeds of the county in 
which the right is located and shall mail a copy of the notice to the Water Management Board."

10. SDCL § 46-4-5 provides for a vested right to the use of water from any dry draw to the 
owners of land who filed a location notice of constructing a dry-draw structure on December 31,
1982.

11. The Bawdon Dam possesses a 5.0 acre-feet annual water claim through its 1949 Location
Notice. That claim has also vested, because a location notice on the Bawdon Dam was filed 
before 1982. It has, therefore, satisfied the requirements of§ 46-4-2 of approval under SDCL
Ch. 46-4. 

12. The Board possesses jurisdiction over this matter through§ 46-4-2 and S.D. Admin R.
74:02:01:46. 

WHEREFORE, applicant respectfully requests the Board open a docket, take testimony
if required, and make a declaratory ruling that: 

1. The Handland Dugout is unlawfully depriving the Bawdon Dam of water which has been
regularly approved under SDCL Ch. 46-4. 

2. Handland must ensure sufficient water is diverted down-stream to satisfy the Bawdon 
Dam's legal claim of5.0 acre-feet of water annually to which it is entitled under Chapter 46-4.

Dated this 'J / day of October, 2016.

MAY, ADAM, GERDES & THOMPSON LLP

BY:.��-"'�=,e;::::::,=-'.-_.··_··������
BRETT KOENECKE 
TERRA M. FISHER 
Attorneys for Robert Bawdon
503 South Pierre Street
P.O. Box 160 
Pierre, SD 57501



(605) 224-8803
Koenecke@mayadam.net
tmf@mayadam.net

CERTIFICATE OF SERVICE 

, Brett Koenecke, of May, Adam, Gerdes & Thompson, LLP, hereby certifies that on the 
d 1 �rday of October, 2016, he mailed by United States mail, a true and correct copy of the 
foregoing Petition for Declaratory Ruling on Impairment to Water Rights in the above captioned 
proceeding to the following at their last known addresses, to-wit: 

Handland, LLC 
c/o Paul Tschetter 
300 S. Main Ave 
Sioux Falls, SD 57104 



HYDE COUNTY STATE'S ATTORNEY 
POBOXI25 

HIGHMORE, SD 57345 

RECEIVED 

OCT 21 2016 

September 22, 2016 

Paul Tschetter 
Attorney at Law 
PO Box 5015 
Sioux Falls, SD 57117 

Re; Sec/ion Line Issue 
• 

Dear Mr. T schette:r, 

Phone.605-852-2761/Fax 605-8"52-2764 

I am writing regarding a Complaint su!,mitted to the County involving Handland. LLC, 
for whom you are the registered agent. It appears as though a dam of sort is. b�ing ·built 
near the Section Line that separates Hyd.e and. Hand County, and during the process, 
excavated dirt was piled in the public section line right-of-way. 

As you are likely aware, SDCL 31-32-7 and other applicable State laws-prohibit the 
obstructi0n of sectioll lines, even if unimproved. I like to try to work through these 
matters amicably to avoid County costs if at all possible. Will you. please have the 
Membe�s of H.andland, LLC remove the obstruction from the right-of-way prior IQ 
September 30th? The County has an obligation, once informed ofan obstruction, to 
clear, whether through legal ·action and assessment of costs. Again, we would rather 
simply give the property owner notice and an opportunity to take care of the violation. 

lam aware that Hand County also is looking Chat the matter. Therefore, I'm copying 
Hand County State's Attorney Elton Anson. 

Thank you. 

E1S/ns 

Cc: Hyde County Commission Clo H.yd� County Auditor -\I\ o... t� 
Hand County State's Attorney 

WATER RIGHTS 
PROGRAM 

EXHIBIT 

A 
• 



The Hyde County Board of Commissioners met at 8:30 a.m. on Tuesday October 4, 2016. Present were 
Greg Swenson, Chairman, Robert Bawdon, Steve Bonnichsen, Ronald VanDenBerg, and Mel BudUleim. 

Chairman Swenson called the meeting to order . Motion to approve agenda by Buchheim, seconded by 
Bawdon, All in favor, motion carried. 

The Board reviewed Library Board minutes, VSO report, Weed Board minutes, September Commissioner 
meeting minutes, Zoning Board minutes, and fuel quotes for October� #2 Red-5000gal@$1.74- Midwest 
Cooperatives, LP Gas-1500 gal@$0.74-Midwest Cooperatives. Motion to approve by Bawdon, seconded 
by VanDenBerg. All in favor, motion carried. All reports are on file in the County Auditor's office . 

AUDITOR'S ACCOUNT WITH THE TREASURER as of October 3, 2016: County General $1161768.25, 
Sheriff Petty Cash $500.00, R&B $543508.48, E911 $9068.56, EDS $5589.28, Spouse Abuse $115.00, School 
District $37067.13, Civil Township $386.51, Highmore City $22778.99, Water District $90.15, Partial 
Payment $1558.39, State Revolving $34419.04, LEPC $2003.67, Medical Escrow $707.89, Law Library 
$4078.13, M&P Fund $22323.09. Register of Deeds Fees:$1155.00, Transfer Fees $140.00. 

The unassigned fund balance as of September 30, 2016 is (781205.38). 

GOVERNMENT BUILDINGS: Bonnichsen reported that he and Dave Tatum were present when Josh 
Hartog of G&R Controls inspected and reassembled the boiler. The boiler is ready for operation. Motion 
by Bawden to pay Calista Tatum $17.50 per hour with no benefits for temporary custodial duties, 
seconded by VanDenBerg. All in favor, motion carried. 

SHERIFF: Mike Volek met with the Commissioners. Volek reported on several upcoming training 
meetings that he and Deputy Brummel will be attending. Volek informed the Board that the Sheriffs 
Deparhnent will do a trial period with body cameras. The city has agreed to pay half the cost for the 
cameras. There will be a 90 day trial period. There was a discussion regarding the Extension building, 
repurposing materials from the building, and changes from the state in obtaining pistol permits. 

WEED: Dave Tatum met with the Board. Tatum reported on his meeting with the Department of Ag in 
Watertown. Tatum's plan is to purchase the Data Logger after the 1st of the year, the price may go down 
depending on how many counties order. The cost now would be between $1800-$2000, along with a 
subscription to "quickmaps", a data program, that is approximately $40 per month and can be purchased 
by the month.Tatum reported on discrepancies with the spray reports from the last few years, those will 
be addressed at the next weed meeting. Tatum reviewed the 2016 budget for Weed Chemical and 
informed the Board that most of the chemical cost can be reimbursed through state grants. Discussion 
was held regarding spraying, problem areas in the county, fabric/ rock for the flower bed, planting grass 
where the trees were taken out, and temporary duties at the courthouse. 

CORONER: Motion by Bawdon to appoint Tiffany Hofer as Hyde County Coroner, seconded by 
VanDenBerg. All in favor, motion carried. Motion by Bawdon to appoint Mike Volek as Deputy Coroner, 
seconded by Buchheim. All in favor, motion carried. 

ECONOMIC DEVELOPMENT: Discussion was held regarding the County Site Analysis Program, which 
assists counties in identifying potential rural site that could fit various ag related development 
project/ opportunities. The study is completed at no cost to the county. The county does, however, need 
to provide their GIS Parcel data layer, road information, and county zoning ordinance to the planning 
district. 

Resolution #2016-013 
AUTHORIZING RESOLUTION FOR COUNTY SITE ANALYSIS PROGRAM 

WHEREAS, the Hyde County Board of Commissioners is interested in the analysis of rural sites for 
potential development; and 

WHEREAS, this research is based upon various infrastructure, road and land use factors; and 
WHEREAS, the research may identify sites that are suitable for development according to a 

classification scale, ranging from "good" to "best"; and 
WHEREAS, granting permission for such research is not a public declaration of county support of any 

specific development activity or project; and 
WHEREAS, the cost of the research is being addressed by other sources, such as the South Dakota 

Department of Agriculture; and 
WHEREAS, the results of the research will be made available to the county commission and general 

public. 
NOW TI-IEREFORE BE IT RESOLVED, by the Hyde County Commission that it authorizes the South 

Dakota Department of Agriculture and its Partner Planning and Development Districts to conduct the 
research on behalf of the county and other interested parties. 

BE IT ALSO RESOLVED, that Hyde County officials will cooperate in providing any readily available 
data or information that may be needed in conducting the research. 

Motion by VanDenBerg to adopt Resolution #2016-013, seconded by Bawdon. 
EXHIBIT 
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