
Department of Transportation 
Office of Legal Counsel 
700 East Broadway Avenue 

Pierre, South Dakota 57501-2586    605/773-3262 

FAX: 605/773-4442 

MEMORANDUM 

TO: Patricia Saukel 

FROM: Karla L. Engle 

DATE:  July 20, 2017 

RE: July 27, 2017, Commission Meeting 

The Department of Transportation asks the Transportation Commission to approve 
amendments to administrative rules found in: 

 ARSD Chapter 70:12:02, Highway Bridge Improvement Plan Requirements;

 ARSD Chapter 70:13:01, Local Bridge Improvement Grant Requirements.

Copies of the following documents are enclosed with this memo: 

1. The proposed rules;
2. The Rules Presentation Format Form adopted by the Interim Rules Review

Committee, listing the procedural steps that have been taken so far in the
rule adoption process.

3. The Small Business Impact Statement filed with the Bureau of Finance and
Management (“BFM”);

4. The BFM Form 50.10 and Fiscal Note, which was filed and approved by
BFM;

5. The notice of hearing;
6. The written comments received as of July 19, 2017.  If additional comments

are received, they will be provided at the hearing.

Thank you. 

KLE 
Enclosures 

Connecting South Dakota and the Nation
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CHAPTER 70:12:02 

HIGHWAY AND BRIDGE IMPROVEMENT PLAN REQUIREMENTS 

Section 

70:12:02:01 Eligibility for bridge improvement grant fund. 

70:12:02:02 Inventory of roads. 

70:12:02:03 Inventory of bridges. 

70:12:02:04 Maps. 

70:12:02:05 Statement of financial resources. 

70:12:02:06 Five-year project list. 

70:12:02:07 Current project status list. 

70:12:02:08 Time of submission of plan. 

70:12:02:09 Annual plan updates and plan amendments. 

70:12:09:10 Revision of plan upon request of department. 

70:12:02:11 Review and acceptance of plan. 

70:12:02:12 Emergency declaration. Repealed. 

70:12:02:01.  Eligibility for bridge improvement grant fund. To be eligible to apply to 

the department to receive a grant from the bridge improvement grant fund established by SDCL 

32-11-38, a county shall submit to the department a county highway and bridge improvement

plan and annual updates to that plan in accordance with the provisions of this chapter. The 

county shall include with the plan and each annual update, a written certification of adoption of 

the plan subscribed by the chairperson of the board of county commissioners. The format for a 

county highway and bridge improvement plan and annual updates shall substantially conform to 

the department's guidelines. The county may submit the highway and bridge improvement plan 
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and annual updates to the department in an electronic format acceptable to the department or by 

hard copy. 

Source: 42 SDR 52, effective October 13, 2015. 

          General Authority: SDCL 1-44-7.5, 32-11-39 

          Law Implemented: SDCL 1-44-7.5, 32-11-38, 32-11-39 

70:12:02:07.  Current project status list. The annual update of a county highway and 

bridge improvement plan shall include the five-year project list from the previous year's county 

highway and bridge improvement plan or update with a brief description of the status of each 

project, any revision of a project, and the cost estimate for each project. 

Source: 42 SDR 52, effective October 13, 2015. 

General Authority: SDCL 1-44-7.5. 

Law Implemented: SDCL 1-44-7.5, 32-11-38. 

70:12:02:08.  Time of submission of plan. A county highway and bridge improvement 

plan shall be submitted to the secretary before December 16, 2015, to have the plan approved 

before the bridge improvement grant applications are due. A To be eligible to apply for and 

receive a grant award from the bridge improvement grant fund established by SDCL 32-11-38, a 

county shall submit a county highway and bridge improvement plan before or annual update to 

the secretary by October 15 of each subsequent the calendar year preceding the grant application 

deadline. 

Source: 42 SDR 52, effective October 13, 2015. 

General Authority: SDCL 1-44-7.5, 32-11-39. 

Law Implemented: SDCL 1-44-7.5, 32-11-38, 32-11-39. 
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 70:12:02:09. Annual plan updates and plan amendments. A county receiving a grant 

from the bridge improvement grant fund established by SDCL 32-11-38 shall update the 

highway and bridge improvement plan annually and submit the plan update to the secretary by 

October 15 of each year. In addition to plan updates, a county may make amendments to its 

highway bridge improvement plan at any time, including but not limited to adding, deleting or 

revising proposed highway or bridge projects. 

 Source: 42 SDR 52, effective October 13, 2015. 

 General Authority: SDCL 1-44-7.5. 

 Law Implemented: SDCL 1-44-7.5, 32-11-38. 

 70:12:02:12.  Emergency declaration. If a disaster or emergency occurs and a bridge is 

damaged or destroyed and it is not listed as a project in the current approved plan, the county 

may declare an emergency. The county may then request in writing that the commission waive 

the requirement in § 70:12:02:06 that the bridge be shown as a project in the plan to be eligible 

for a bridge improvement grant. The commission may approve or deny the request. Repealed. 

 Source: 42 SDR 52, effective October 13, 2015. 

 General Authority: SDCL 1-44-7.5, 32-11-39. 

 Law Implemented: SDCL 1-44-7.5, 32-11-38, 32-11-39. 

 

CHAPTER 70:13:01 

LOCAL BRIDGE IMPROVEMENT GRANT REQUIREMENTS 

 

 70:13:01:02.  Eligibility and compliance. Any LPA of this state may apply for a BIG 

pursuant to this chapter for the purposes described in SDCL 32-11-38. To be eligible to apply to 
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the department and to receive a grant from the BIG fund, a county shall have a wheel tax and a 

department approved accepted county highway and bridge improvement plan as specified in 

chapter 70:12:02. 

 The LPA shall file the application with the department as required by §§70:13:01:03 and 

70:13:01:04 and shall comply with the procedures, requirements, conditions, restrictions, and 

limitations referred to in this chapter. 

 Source: 42 SDR 52, effective October 13, 2015; 43 SDR 57, effective October 17, 2016. 

 General Authority: SDCL 32-11-39. 

 Law Implemented: SDCL 32-11-38, 32-11-39. 

 70:13:01:04.  Application and approval periods. The commission shall consider 

applications by April 30 of each year. A An LPA shall submit any applications for bridge 

preservation, rehabilitation, and replacement grants no later than January 2 of each year, except 

that after January 2, 2017, applications for preliminary engineering grants shall be submitted no 

later than August 1 of each year. and the commission shall consider those applications by April 

30 of each year.  An LPA shall submit any applications for preliminary engineering grants no 

later than August 1 of each year, and the commission shall consider those applications by 

October 30 of each year. 

 Source: 42 SDR 52, effective October 13, 2015; 43 SDR 57, effective October 17, 2016. 

 General Authority: SDCL 32-11-39. 

 Law Implemented: SDCL 32-11-38, 32-11-39. 

 70:13:01:10.  Project requirements. For preservation, rehabilitation and replacement 

projects, the department shall review plans and provide letting authorization prior to bid letting. 

Preservation, rehabilitation, and replacement projects shall be under construction within three 
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years from the date of notice of BIG award. For preliminary engineering grants, all reimbursable 

expenses shall be incurred within two years from the date of notice of BIG award. The 

department may extend the deadline for any BIG, before or after the expiration of the deadline. 

Any LPA's request for a deadline extension shall be made prior to the deadline. 

 Source: 42 SDR 52, effective October 13, 2015; 43 SDR 57, effective October 17, 2016. 

 General Authority: SDCL 32-11-39. 

 Law Implemented: SDCL 32-11-38, 32-11-39. 
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Interim Rules Review Committee 
Recommended Rules Presentation Format 

When you submit the final draft to the Legislative Research Council (LRC) and the Rules Review 
Committee, please answer these questions to show that the SDCL § 1-26 rule-making process is 
complete. Use this format to organize your presentation to the Committee. 

• Approval to proceed?  Yes ___X___   No ______   Date ___June 29, 2017___________

• The date of your public hearing.  Date ____July 27, 2017________________

• The date you submitted the proposed rules and the supporting documents to LRC and the Bureau
of Finance and Management:  Date ___July 5, 2017____________________ (Note - This must
be completed at least 20 days before your public hearing.)
o any publication incorporated by reference;
o the fiscal note;
o the impact statement on small business; and
o the notice of hearing.

• The date and the name of the newspapers where you published the notice of the public hearing.
o Date _July 6, 2017______  Newspaper _Mitchell Daily Republic_______________
o Date _July 6, 2017______  Newspaper _Rapid City Journal___________________
o Date _July 6, 2017______  Newspaper _Aberdeen American News_____________
o Date _July 6, 2017______  Newspaper _Sioux Falls Argus Leader______________

• Summarize how and when interested persons, if any, were contacted and how many were
contacted.

The hearing notice and draft rules were mailed to fourteen individuals and entities who
have requested notification of rulemaking by the Transportation Commission.  The hearing
notice and draft rules were also sent by electronic mail to a member of the press who has
requested electronic notification of rulemaking by the commission.  In addition, on June 14,
2017, the department sent electronic copies of the proposed rules to the South Dakota
Transportation Advisory Committee, which consists of representatives of city, county,
township and tribal governments, municipal planning organizations, and transportation
consultants.  The department requested that the committee share the proposed rules with
their constituents and provide any comments about the rules.

• Provide the page numbers in the minutes where it mentions how the agency considered
amendments, data, opinions, or arguments regarding the proposed rules, along with any changes
and final action. ________N/A_____________________________________________________

• If the rules are implementing a bill from last session, identify the bill number. __N/A__________

• The date you submitted the final rules and supporting documents to the LRC and the Rules
Review Committee:  Date ___N/A_______________ (Note - This must be received no later than
5 days before the Rules Review Committee meeting.)
o the "Approval of Rules" - Form 11  (LRC only);
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o the style and form copy (LRC only); 
o the "Affidavit" of mailing - Form 12 (LRC only); 
o the final copy of the rules (Both); 
o the minutes of the hearing (Both);  
o the record of written comments (Both);  
o the impact statement on small business – Form 14 (Committee only);  
o the fiscal note – Form 5 (Committee only);  
o the budgetary information required to increase a fee (Committee only); and  
o the rules process outline (Both). 
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SOUTH DAKOTA DEPARTMENT OF TRANSPORTATION 
SOUTH DAKOTA TRANSPORTATION COMMISSION 

NOTICE OF PUBLIC HEARING 
 

 Pursuant to the authority vested in the South Dakota Transportation Commission by SDCL 
1-26, the commission will hold a public hearing in the Commission Room of the Becker Hansen 

Building at 700 East Broadway Avenue in Pierre, South Dakota, on Thursday, July 27, 2017, at 
9:30 am (Central Time) to consider the proposed changes to the following rules: 

 

 70:12:02:01 – The requirements for highway and bridge improvement plans are being 
changed to state that the format of annual plan updates must substantially conform to the 
department’s guidelines.  This rule is also being changed to state that annual plan updates may 
be submitted electronically or by hard copy.  These changes make clear that not only initial 
highway and bridge improvement plans, but also annual plan updates, must comply with the 
department’s guidelines.  These changes also clarify that annual plan updates may be submitted 
in the same manner as initial highway and bridge improvement plans.       

 

70:12:02:07 – This rule is being revised to state that annual plan updates must contain up-
to-date information about the five-year project list from the previous year’s plan or update.  The 
purpose of this revision is to clarify the requirements for annual plan updates.   

 

70:12:02:08 –This rule change eliminates the deadline of December 16, 2015, which 
applied to county bridge improvement grant applications considered in 2016.  The rule is also 
being revised to make clear that county grant applicants must submit highway and bridge 
improvement plans, or plan updates, by October 15 of the calendar year preceding the grant 
application deadline.  These changes clarify submission deadlines that apply to county bridge 
improvement grant applicants.  This clarification will facilitate administration of the bridge 
improvement grant program. 

 

70:12:02:09 – This rule is being amended to clarify that bridge improvement grant 
recipients must submit highway and bridge improvement plan updates by October 15 of each 
year.  The revised rule also explicitly allows counties to make amendments to highway and bridge 
improvement plans at any time.  These changes will facilitate administration of the bridge 
improvement grant program by clarifying the process for submitting plan updates and making plan 
amendments.       

 

70:12:02:12 – This rule, which establishes a process for making emergency changes to 
bridge improvement plans, is being repealed.  The rule is being repealed because proposed 
changes to ARSD 70:12:02:09 would allow plan amendments to be made at any time, and for 
reasons that may or may not involve an emergency.  Repeal of this rule will facilitate 
administration of the bridge improvement grant program by simplifying the process for amending 
bridge improvement plans.        

 

70:13:01:02 – This rule is being amended to replace the reference to an “approved” county 
highway and bridge improvement plan with an “accepted” county highway and bridge 
improvement plan.  This grammatical change will result in the consistent use of the term 
“accepted” in the rules dealing with the bridge improvement grant program and the highway and 
bridge improvement plan requirements.      
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70:13:01:04 – This rule addresses application and approval periods for the bridge 
improvement grant program.  The proposed rule change sets an October 30 deadline for the 
Transportation Commission to consider preliminary engineering grant applications that have been 
submitted by August 1 of that year.  This change is being made to facilitate administration of the 
bridge improvement grant program.   

 

70:13:01:10 – This rule sets deadlines for bridge improvement grant project activities.  
Under the existing rule, any request for a deadline extension must be submitted by a grant 
recipient prior to the deadline.  The rule is being revised to eliminate this requirement.  Because 
the department may extend project deadlines before or after expiration of the deadlines, the 
existing requirement for deadline extension requests is not necessary.  The rule change will 
facilitate administration of the grant program by eliminating this unnecessary requirement.   

 
 At the hearing, interested persons will be given reasonable opportunity to submit 
amendments, data, opinions, and arguments, either orally or in writing, or both.  Interested 
persons may mail amendments, data, opinions, and arguments to the South Dakota Department 
of Transportation, 700 East Broadway Avenue, Pierre, South Dakota 57501-2586 or transmit the 
information by e-mail to Darin.Bergquist@state.sd.us.  Information submitted by mail or e-mail 

must reach the Department of Transportation on or before July 21, 2017, to be considered. 
 
 After the hearing, the commission will consider all written and oral comments it receives on 
the proposed rules.  The commission may modify or amend a proposed rule at that time to include 
or exclude matters that are described in this notice. 
 
 Notice is further given to individuals with disabilities that this hearing is being held in a 
physically accessible place.  Any individuals with disabilities who will require a reasonable 
accommodation in order to participate in the hearing should submit a request to the department’s 
ADA Coordinator at 605-773-3540 or 1-800-877-1113 (Telecommunication Device for the Deaf).   
 

 A copy of the proposed rules may be obtained without charge from: 
 

   Secretary of Transportation 
                 Becker-Hansen Building 
                 700 East Broadway Avenue 
                 Pierre, South Dakota  57501-2586  
 
 The proposed rules are also posted on the following website:  http://open.sd.gov  
 
Published at the approximate cost of $__________. 
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